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PRELIMINARY QUESTIONS

1. What types of flexibilities might be needed in respeaif the operation of the proposed NES
for employees such as managerial employees and high income éoypes?

This question could otherwise be askétihat statutory protections do managerial employees
and high income employees need in the labour market?

A growing problem when answering this question would be innstaleding who or at what
level is a managerial employee? Invariably there istandardisation of the occupational role
or title and in that case, the scope (and market valude job could be quite broad ranging. In
the case of who is a “high income employee”, such aideration needs no more than a
statutory determination of a nominal threshold salevgll

Regardless of these two obstacles, that are perhapadiressed by the setting of a minimum
salary level threshold, there are still some coop@sed National Employment Standards that
should be mandated as statutory entitlements, regadfléss status or income earnings of an
employee. These should be annual leave, personal(leant&ularly employee sick leave),
compassionate leave, notice and termination and redungagcy

There must be a core entitlement (minimum period of drieage) that every person
submitting to an employee contract should be entitleddeive.

The minimum period of annual leave, should be set ateks/for this class of employee. In this
regard, one of the problems over the last decade or sbebaghe way in which employers
have allowed employees to utilise their annual leaannost any fashion. Some accrued leave
entitlement (whatever it be called) should be assigize“annual leave” and should be
specifically earmarked as a condition of employmeratlitmv employees, some time to take a
break from work as part of an “annual” holiday and to dmgsbe context of their own
workplace health and safety.

In the case of sick leave, is there a need for alkgie platform to provide guaranteed
entitlements to all employees? At issue becomes neth&han employee is to be paid for the
leave of absence, but for how long an employer wib#igsfied that the absence is a bona fide
one.

This dichotomy needs to be well understood. Theralistanct difference as to whether an
employee can reasonably be absent from work, asith oédeing ill, as opposed to whether or
not, an employee should be entitled to be paid leavih&rabsence. At issue at contract
becomes who should bear the responsibility (costh®mabsence. There is likely to be a better
argument that those in a higher income bracket wileheagreater capacity to absorb the cost of
the absence, than perhaps those on a lesser salangnly respects, a similar argument can be
mounted in the case of other types of leave also, &sicompassionate leave. In each case
there is no reason why higher income earners couldcenetve the benefit of some statutory
protection by way of a reduced minimum entitlement.
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One area that could benefit from a greater degree of ganegt regulatory intervention would
be in the enshrinement of certain base standardsmeg#o notice, termination and
redundancy pay.

Too often, particularly in the case of executive managec@ntracts, there are disputes that
arise as a result of this lack of clarity. While iuislikely or less than desirable that too much
prescription of approach should exist in these mattezhehefit to a large group of the
Australian workforce, would often be a fairer and m@levant minimum industrial standard,
that provides a more appropriate and cost effective owcdahen would otherwise be
achievable under the common law remedy.

. What is the best way of providing those flexibilities for hose employees, having regard to
the principle that the proposed NES are intended to bminimum standards for all
employees?

The only way that this can be achieved is by the introdudictatutory thresholds. That is, to
earmark a notional rate of income, that signals atpaihere employees earning above that
income level, can expect far less direct governmeatuattion in relation to the setting of such
standards. This reduced degree of intervention must brihgtwé reduced calculated statutory
entitlement.

Such an approach is no different from many other meatedtstatutory entitlements such as
social security allowances or tax benefits that @ceme tested. It is nonetheless suggested that
the threshold level be set well in excess of thetiegjghreshold utilised for access to the unfair
termination laws under tH&/rkplace Relations Act 1996. An amount of $150,000 per annum,
for example, would be a far more realistic amoungriter to provide some graduated

protection to all employees regardless of income.

. Are additional rules required for the proposed NES to opeaite effectively for employees
such as managerial employees and high income employees?

Where contracting parties fall outside of the statutbrgsholds, an employment contract
should state whether or not the terms of the NE$oaa@ply. In the absence of any such
expression, then it is to be assumed that the p&dies negotiated outside of these obligations.
More importantly, with the statutory expression vedfined and capable of being read in
tandem with the contract arrangement, provides aldarer entitlement in the event that the
employment relationship comes to an end. At the preseef there is far too much uncertainty
in this regard.
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4. What is the best way of ensuring adequate protection and fléility under the NES for
employees in emerging industries and occupations that may nloé covered by a modern
award?

In the case of award based employees, there is a ggaahent to enable emerging industries
and occupations to waive their rights to be bound by sditieese standards.

The Australian Industrial Relations Commission is \eelliipped to develop protocols to enable
this type of debate to take place. A standard applying tabdeWorking Arrangements in the
real estate industry (for example), may need sommgesterhaps some of the NES could be
trialled and a report back be given in those industridsoanupational areas where their
application may have some mixed reception.

MAXIMUM HOURS

1. Should the maximum hours NES expressly provide that an goioyer will not be in breach
of the NES where an employee works additional hours of theawn volition?

The traditional concern for employees working maximwrh, lay in the fact that their
preparedness to do so, would not suit every employee’dasicircumstance.

A danger in the workplace can be, where employeeg@ample with no caring
responsibilities) have a greater capacity to work addit hours, than employees who may
have caring and family responsibilities. Depending on tineodgaphics of a workplace, the
prevailing capacity to work is therefore largely determinethieymajority.

What needs to be made clear, is that (subject to workp&edeh and safety considerations) no
breach of the Maximum Hours NES will take place, mthse where an employee is willing to
do such work and there is no expectation from the emptoryether employees, that such
additional hours is the normative behaviour.

2. Should the proposed maximum hours NES address the issueuwfreasonable additional
hours by reference to the hours normally worker by an employe? What issues might arise
from adopting such an approach?

The danger here is that any prescription of what shouddtitote hours normally worked,
creates of itself a lack of flexibility in arrangem&nthe statutory entitlement needs to ensure
that the principles of agreement and right of eleabibimdividuals are paramount. Issues such
as urgency of work, operational needs, capacity to ceeate flexibility (eg time off in lieu),
staffing shortages, all should be factored into thessssent of what is “reasonable”.
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3. Given that the NES are intended to provide minimum entlements for all employees, how
should the proposed maximum hours NES deal with the longnd irregular hours worked
by high income employees?

Excessive hours of work should be regarded as a workpdedtn land safety concern and not
necessarily an issue for NES regulation. Perhaps tlits liiwhat should be regarded as
regular weekly hours of work should be prescribed . Famge, unless in emergent
circumstances, a managerial employee should not beedda work beyond 12 hours per day,
without adequate rest break or the provision of a meal.

4. Should additional rules be included in the NES to deal ith the application of the
proposed maximum hours NES to pieceworkers?

Obviously notions of regular work hours and flexible work mgeaments ( as two examples
only) will have completely different application in Hgesettings. A consideration of whether
there is a need to exclude certain categories of woskensld be undertaken, but perhaps this
type of analysis may be better undertaken under the auspibe Australian Industrial
Relations Commission.

5. Are there any other matters that need to be taken into comderation when finalising the
proposed maximum hours NES?

A pre-eminent consideration should be that of the ocmnthealth and safety consequences
of a worker being exposed to excessive work hours. It beistmembered that self choice in
these matters is not necessarily the prevailing detatnae factor and that the risk of accident
or illness arising to either the employee or others eeghts that workplace, is the critical
concern.

REQUESTS FOR FLEXIBLE WORKING ARRANGEMENTS

6. Should the proposed flexible working arrangements NES inable additional provisions to
define the term ’'employee with responsibility for the are of a child? If so, what additional
rules should be included?

The primary caring responsibility should be defined. Whils unlikely that it will be possible
to develop an approach to flexibility that will suit atusitions, some clarity as to how a
primary carer could be defined for this purpose, may stilldadul.

For example, an employee who has the primary task&iring that a child’s basic needs are
met during the course of the working day, needs to haversapbansibilities identified as being
relevant to any contextual backdrop by which proposalddgibie working arrangements

Level 19 Inns of Court
107 North Quay
Brisbane QIld 4000

T+617 3211 3154

F +61 7 3236 1669

M 0438 562 325

E ajsee@qldbar.asn.au

| http://ajsee.barweb.com.au




should be considered. A similar case could be arguecevameemployee has primary
responsibility for the care of a parent or other claseily member.

7. Should the proposed flexible working arrangements NES expssly define what constitutes
reasonable business grounds? If so, how can this best béiaged? What additional rules,
if any, should be included in the NES?

While there may be some capacity to utilise such aroagprfor award based employees, in the
case of managerial and high income employees, sughpaoaech would be unnecessary and far
too abstract.

In the case of award based employees, any speciatlecatsons or guidance would be best
provided by the Australian Industrial Relations Commission.

8. Are there any other matters that need to be taken into comderation when finalising the
flexible working arrangements NES?

While clearly the nature of the employment contratikedy to change over time (for both
award and non-award based employees), it must be remehthbat the importance of the
initial contracting process cannot be overlooked.

The inherent requirements of work and the capacity ga@m in flexible work arrangements is
a far better discussion point prior to and at the conser@ent of contract, rather than some
time after the contract has been entered into.

It is extremely unfair to a small employer, where sexgpectations are not advanced sooner,
rather than later. While some of the issues thatmeafjagged could potentially expose the
employer to the risk of exercising discriminatory workgiices (in rejecting such proposals or
employees), nonetheless some transparency in expadgahot an unrealistic requirement for
an employer.

PARENTAL LEAVE AND RELATED ENTITLEMENTS

9. Should the proposed parental leave NES allow an employer to regst evidence that an
employee is fit for work where the employee wishes t@itinue working close to the
expected date of birth of their child or where the empmyee wishes to return to work within
a short time after the birth?

In many high risk activities (for example) an emplolyas every right to make such enquiry
prior to birth, based on relevant state based workplamiéhtend safety law.

While there may be less of an argument (or requirentleaitlan employer should request
evidence of an employee’s capacity to return to work aftéd birth, in some circumstances
that may still be a reasonable request.
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10.

11.

12.

Some mention should be made of the implications ofiegisvorkplace health and safety laws
that may impact on these entitlements.

There is no need for any clarification of these obioget under the federal industrial relations
law.

In what circumstances might the rules relating to notice ath evidence (to be transferred to
a safe job) be inadequate or too onerous for employers and eropkes?

There is certainly a good argument to suggest that an genghould know well in advance of
any possible health concerns that an employee may tieten turn may impact on the
employee’s fitness to work in a particular workplace orkawrole. An employer should also
have undertaken an analysis of the risks at work,garerthat precautionary measures are put
in place to avoid any possibility of injury or illness.

Employers are not mind readers. In small workplaces wtherezorganisation of work
arrangements may not always be that easy to acliere, remains a positive obligation on an
employee that they act in good faith at all times ded the employer well in advance, to some
of the likely consequences that may arise regardingwuek choices and preferences.
Effective workplace health and safety management playsi@l part in relation to the
implementation of this standard.

What if any additional rules could be included in the proposd parental leave NES in
order to address the issues arising in those circumstan&s

Most of these issues are addressed in the contexhef @orkplace health and safety law or
anti-discrimination law. This may be something thatAbetralian Industrial Relations
Commission is far better equipped to adjudicate onymg®f what may be reasonable and
appropriate for the guidance to the parties. Theresaslklely to be an ongoing educative role
that could be pursued by the new Fair Work Australia authahiait would serve to better
inform employers and employees as to the practigahats of these requirements,

In what situations should examples of reasonable businegunds to be included in the
proposed parental leave NES?

Obviously there is always going to be a heavy reliamcine definitional requirements, at that
point where some confusion or dispute as to notice or evadakes place. It would seem to
make sense that the examples of “reasonable busiressdgt be given in the context of how
this may apply at the outset of the employment cehterad that the parties should always keep
these issues in mind, in the event that an employeedgant at work at some stage.

In effect, what is being asked of an employer, is they provide a flexibility within the
workplace that will always allow for the movement oégmant staff. Clearly such a strategy
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may also have limitations, particularly for exampple situation where there are simply more
pregnant staff than safe jobs.

13.What type of examples could be included in the NES in ot to address any issues arising
from these situations?

The size of an employer and way in which job speatds occurs at the workplace, would be
two considerations that would be highly relevant.

14. Are there any other matters that need to be taken intoansideration when finalising the
proposed parental leave NES?

In some cases there will be training costs associatbdive reorganising of work arrangements
and the deploying and transferring of employees into atigenaork roles. These issues may
need to be canvassed further in relation to issuesasbnableness.

ANNUAL LEAVE

15.1s it appropriate for the definition of shift workers to be contained in modern awards or
should the proposed annual leave NES define ‘shift worker?

The changing consumer and service requirements in Aastisdiciety over the past 20 years
has had an enormous impact on the way in which wat&fised and regular notions of daily
work activity described.

Because of the large variety of work arrangements, dmours, flexible starting and
finishing times, sporadic daily engagements etc, it is tasge how a legislative definition
could be a practical way of regulating these areas.

On the other hand, the award system has the capac¢é#ijaiomake and describe many of these
arrangements, providing far greater clarity and in a nmate useful way to the award parties.

Some workers who may not be well represented or coverdtelaward system, may not
achieve the same security in entitlement, but againsue should be considered in the context
of award nor legislative coverage.
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16.1f so, how can this be achieved while accommodating industrpscific needs?

Again, these are the issues that the industrial retigdbunals in this country have more than
adequately supervised. In the case of award based empldysescommended that a similar
charter be provided to the Australian Industrial RetetiCommission, so that the Commission
may investigate and determine the most appropriate arrangeb@sed on the specific industry
and occupational group needs.

17.Are there any issues with this approach to ‘ordinary hours ofvork’ for particular kinds of
working arrangements?

One issue that would appear relevant would be in the mvagnich an hourly rate could be
determined in these circumstances. Traditionally, thesebeen an approach that some form of
standardised percentage top up, should apply to compensateaidicelar type of shift
arrangement.

18.If so, how should those issues be addressed?

These issues should be included in a Special Review undetigitbe Australian Industrial
Relations Commission.

19.What considerations need to be given to the interaction of ééNES with other kinds of
leave or absences provided by a contract of employment or indusl instrument?

Another issue that needs to be considered, is whethealeave needs to be considered as a
regular leave break, or as a more general type of tbavean be utilised and taken in
conjunction with other types of leave arrangements.

While there may be good examples of where annual leaddshe taken for non recreational
purposes (such as in the case of family emergency aevpeesonal/carers leave is exhausted),
such flexibilities perhaps do need some greater claidicdo avoid unnecessary angst and
dispute where an employee is absent from work and thersaeks payment in accordance
with one or more leave entitlements.

20. Are there any issues that may arise from this approach?

For award employees, this may be an issue better addiresder those mechanisms.
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21.1f so, how should those issues be addressed?

These are matters that normally would be amendablpdoi& Review cases under the auspice
of the Australian Industrial Relations Commission.

22.What specific issues might arise for particular types ofraployees from the base rate of
pay definition in the proposed annual leave NES?

While not all leave types may be paid in the same Way,is likely to be an issue that needs to
be considered in the context of the unique awards.

23.What types of additional rules, if any, might be appropriate ér inclusion in the proposed
annual leave NES to address those issues?

It may be the case that some protection should be govaward employees in relation to the
recrediting of leave entitlements, in cases such @&sevdmn employee is unwell and unable to
commence annual leave at a particular time, or wheesmgioyee wishes to avail of
bereavement leave (for example) in that same pamndde recredited for the annual leave
entitlement that would be otherwise taken during that gsaried.

24. Are there any other matters that need to be taken into comderation when finalising the
proposed annual leave NES?

Nil comment

PERSONAL/CARER’S LEAVE AND COMPASSIONATE LEAVE

25.In what circumstances might the rules relating to notice ath evidence be inadequate or too
onerous for employers and employees

The advent of a greater reliance on email communicaéindgelephone texting (for example),
has created novel situations where notice has baamuaicated to employers and employees
unsuccessfully.

The methods of how communications are to take plac@atamount to the effective
relationship between an employer and employee.

Some of these ground rules need to also be establishedtedct. An employer should advise
an employee as to the expectation in relation to nqtic@ocol and where required, evidence.
An employee needs to also articulate any unique circuoesahat may make compliance with
traditional practices, difficult. (eg An employee wheek alone and does not have access to a
home telephone).
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26.What, if any, additional rules could be included in the NESn order to address the issues
arising in those circumstances?

An employer should be able to ask an employee for additevidence that the employee was
in fact ill, particularly where she or he has any doghibahe bona fides of a worker’s absence
due to illness,

While it is recognised that there may be many occasitreseran employee may not need to
attend a medical practitioner, but still be unwell ancdeabfom work, at issue is whether an
employee has a right of entitlement without questmeight or ten days paid leave per year, or
whether some evidentiary onus needs to be placed @mpleyee as proof of illness or
absence. At issue is whether personal leave, for deaigp right or an entitlement in the case
of bona fide illness.

In this regard, an employment relationship that is foundeatistrust is unlikely to be a
sustainable one.

27.Do any issues arise from this approach to the taking of paid anghpaid carer’s leave?

Again this issue appears as much about workplace educatioartydang else. An employee at
commencement needs to be better instructed as implaet that unintended absences has on an
employer. In the case of a small employer, ofterhsusituation is even more impacting.

28.What other matters should be taken into consideration when tialising the proposed
personal/carer's and compassionate leave NES?

Other issues that may need to be considered includéesingehanisms for dealing with
grievances arising from disputes in relation to entiéletas and requests for production of
evidence etc.

COMMUNITY SERVICE LEAVE

29.What issues might arise in association with the taking of comnmity service leave by shift
workers, particularly afternoon and night shift workers?

There is obviously going to be a potential for greater disreptnpact associated with
community service leave, where workers are withdravriogn work arrangements that are not
based on ordinary daily hours. In some cases thereamg t@ be financial losses incurred by
workers who otherwise may have been due shift allowanaegratyg based on working the
normal shift work arrangement, where no community serk@ave was required.
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30. Should the proposed community service leave NES contain exgseprovisions dealing with
these types of employees?

Perhaps this is one area where greater clarity witl@negislation will be needed.

31.Having regard to the Government’s view that paid jury service éave should be a
minimum entitlement for all employees, should additional ules be included in the
proposed community service leave NES to address a small busss’ obligation to pay jury
service leave?

A clarification of any entitlement or obligation can obly a good thing.

32.1f so, what additional rules should be included?

Nil comment

33.What other issues should be taken into consideration beforealising the community
service leave NES?

Nil comment

LONG SERVICE LEAVE

34.What issues arise from the preservation of long service leavetglements including
machinery rules from industrial instruments and the intention that workplace agreements
will not be able to override state and territory long servicdeave law?

There are still differences in the state long serieege legislation at the present time and these
will ensure that for an employer who is involved in sal/gtate activities, that some process for
standardisation (where desired) needs to be available.

A case in point would be under the Queenslanddstrial Relations Act 1999, where an
employee may be in dispute with an employer regardingsascto long service leave
entitlements under that Act after 7 years, because o$Sprg necessity”. For an employer with
activities extending beyond one state, these typesnsiderations may be more appropriately
dealt with under a whole of employer industrial instrument
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35.What additional rules, if any, should be included in the poposed long service leave NES to
deal with these issues.

Nil comment

36.What other matters should be taken into consideration beforéhe proposed long service
leave NES is finalised?

Nil comment

PUBLIC HOLIDAYS

37.Do the range of factors provide an appropriate, simple guide toetermining
reasonableness, or is there a need for additional expresstors to be included to ensure
that particular matters may be considered?

The range of factors are appropriate, however somedewason also may need to be given to
the public holiday in question. For example, some daysasi@ustralia Day, the Queens
Birthday and a Bank Public Holiday or State Show Day begays that do not hold too much
relevance for many workers. Working on these days maeptdess concern to workers, then
days such as Christmas Day and Good Friday that aretypocally associated with religious
and vocational periods. Although it is well recognised &ven these days, are less likely to
hold an attraction (other than to have the benefihefiaid day’s leave) for many people from
other faith traditions.

38.What specific issues could arise in connection with therdinary hours of work concept’
for particular kinds of working arrangements.

This type of consideration may also need to have regatetincome threshold that may be in
place and whether the day as a working day, will affeany material way, the take home
salary entitlements of a worker.

39. What specific issues might arise for particular types ofraployees from the ‘base rate of
pay’ rule in the proposed public holiday NES?

For many workers, there is little real disadvantagéeon for working on several of these
public holidays. Certainly in the case of higher incoma&s, there will be an expectation
invariably that some of these days will be traded off, dejpgnon work requirements and that
concepts more akin to ‘time for time’, will be regaddes the more appropriate trade off.

For low-income workers, particularly those with fanmgsponsibilites, there may be other costs
to be considered where these workers may be requiredrtoand as a result be forced to make
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other paid carer arrangements. In those cases, ithg/higlikely that formulas calculated on
the ‘base rate of pay’ will be seen as attractivaor

40. Should additional rules be included in the proposed pulit holiday NES to address those
issues?

For many national employers, there is presently ad&clonsistency in the way in which
several of these public holidays are held. (eg QueerisdByt Labour Day, Show or Bank
Holidays)

Where broad agreement exits, some standardisationapig@ments should be available
through awards and agreements.

41.Are there any other matters that need to be taken into coideration when finalising the
public holiday NES.

Some of these issues need a far more rigorous anahgastaken under the auspice of the
Australian Industrial Relations Commission.

NOTICE OF TERMINATION AND REDUNDANCY PAY

42.Does the redundancy pay NES need to address the issue iffiedent types of redundancy
schemes?

The Redundancy Pay NES should recognise that therefi@rew bases upon which the
relevant entitlements of an employee are derived.

43.1f so, how should the redundancy pay NES address this issand what additional rules, if
any need to be included in the NES?

The NES should establish the minimum national standasgever in saying that, such a
standard should be relevant and may provide some mogtiiogirationale for how and in
what circumstances a larger quantum of entitlementldhmumade available to an employee.

Relevant issues that may be derived from the commomvtawid include:-

« Nature of work role;

+ Degree of expertise and experience required to perfoam rol
+ Reason for termination;

« Duration of employment with employer;

+ Level of seniority ; and

« Industry custom and practice.
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44.What types of express provisions, if any, should be included the proposed redundancy
pay NES for the purpose of identifying the employees who are be included in
determining the application of the small business exemioin?

Exemptions in the case of award based employees shalylb@entitled by way of special
application in a manner similar to the Economic Incapacguments available to employers
traditionally under National Wage Case Decisions.

45. Are there any other matters that should be taken into conderation when finalising the
notice of termination and redundancy pay NES?

An employer should be able to make application to th&tralian Industrial Relations
Commission in some circumstances where an emplaggéden paid an amount under this
NES and who within a minimum period of time is able tcuse a comparably determined job
with another employer.

This type of situation has occurred frequently in Austrpigaticularly in the 1980s and 1990s
where voluntary employment redundancies were commoe.plac

Employees should in some circumstances be prevemteddouble dipping, particularly in
cases where an employer may not have the full dgi@acmake the payments.

FAIR WORK INFORMATION STATEMENT

46. Should changes be made to the proposed information in theovkplace NES to allow an
employer to provide the Information Statement prior to the enployee commencing
employment (eg at the time an employee considers a letteraifer)

This would be by far the most important time for an eyeé to consider the context and
benefits of their proposed entitlements at work. ifffi@rmation statement should serve as a
possible checklist for both parties, so that many ofdtiges and possibilities that arise out of
the employment relationship, can be identified and assed.

47.Are there any other matters that need to be taken into coideration when finalising the
information in the workplace NES.

It would be highly beneficial if a structured set of cHstkype questions was available to the
employee at this time. For example, what is the expentto work additional hours each week.
Is there weekend work?, What should happen if my childrguaire me to attend to some

Level 19 Inns of Court
107 North Quay
Brisbane QIld 4000

T+617 3211 3154

F +61 7 3236 1669

M 0438 562 325

E ajsee@qldbar.asn.au

| http://ajsee.barweb.com.au

-15 -



medical appointments without much notice; What arectfeeimstances that annual leave can
be used ? Will | be required to work on the Queens Bigthda

By doing this, there is a far greater chance that gricgmr will reveal some of their true
colours in relation to their expectations and preferqgerating style. An employee too may be
required to provide another layer of insight into theirivations, preference and general work
ethic. While clearly these issues need to be couched anelsaddrin the context of the broader
obligations to ensure processes are bias and discrimirfieg@rsuch an approach can only
assist in the way in which parties enter into theipleryment contracts.

Andrew J See
Chambers
4 March 2008
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