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THis Bill originated in the House of
Representatives; and, having this day passed,
is now ready for presentation to the Senate
for its concurrence.

I.C. HARRIS
Clerk of the House of Represatites

House of Representatives
2 June2009

A Bill for an Act to amend laws, and deal with
transitional matters, in connection with the Fair
Work Act 2009 and for other purposes

The Parliament of Australia enacts:

1 Short title

This Act may be cited as th&ir Work (Transitional Provisions
and Consequential Amendments) Act 2009

2 Commence ment

(1) Each provision of this Act specified in column 1 of the table
commences, or is taken to have commenced, in accordance with
column 20of the table. Any other statement in column 2 has effect
according to its terms.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Commencement information

Column 1

Column 2 Column 3

Provision(s)

Commencement Date/Details

1. Sectionsdlto 4
and anything in
this Act not

elsewhere coverel

by thistable

The day on which this Act receives the
Royal Assent.

2. Scheduleg to
5

The day on which Pa@-4 of theFair Work
Act 2009commences.

3. Schedule, At the same time as the provision(s) cover
Partsl and 2 by table iten®.

4. Schedules, Immediately after the commence ment of
Part3 Part2-3 of theFair Work Act 2009

5. Schedule3 to
21

At the same time as the provision(s) cover
by table iten?.

6. Schedule2, At the same time as the provision(s) cover
items1to 90 by table iem?2.

7. Schedul@?2, Immediately after the commence ment of tr
item 91 provisions covered by table ite®n

8. Schedulg2, At the same time as the provision(s) cover
items92to 627 by table iten?.

9. Schedules, Immediate lyafter the commencement of

itemsland 2

Part2-4 of theFair Work Act 2009

10. Schedul@3,
items3to 6

Immediately after the commencement of
Part2-2 of theFair Work Act 2009

11. Schedul2s3,
item7

Immediately after the commence ment of
Part2-3 of theFair Work Act 2009

12. Schedul@3,
item8

Immediately after the commence ment of
Part2-8 of theFair Work Act 2009

13. Schedul@3,
item9

Immediately after the commence ment of
Division 1 of Par2-9 of theFair Work Act
2009

14. Schedul@s3,

Immediately after the commencement of

items10to 12 Part3-3 of theFair Work Act 2009
15. Schedul23, Immediately after the commencement of
items13to 21 Part4-1 of theFair Work Act 2009
2 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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10
11

12

13
14

15
16
17

Commencement information

Column 1 Column 2 Column 3
Provision(s) Commencement Date/Details
16. Schedul23, Immediately after the commencement of
item 22 section799 of theFair Work Act 2009

Note: This table relates only to the provisions of this Act as originally

passed by both Houses of the Parliament and assented to. It will not be
expanded to deal witprovisions inserted in this Act after assent.

(2) Column 3 of the table contains additional information that is not
part of this Act. Information in this column may be added to or
edited in any published version of this Act.

3 Schedule(s)

Each Act thais specified in a Schedule to this Act is amended or
repealed as set out in the applicable tems in the Schedule
concerned, and any other item in a Schedule to this Act has effect
according to its terms.

4 Regulations

The GovernaoiGeneral may make relgtions prescribing matters:
(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 1 Repails

Schedule 10 Repeals

Workplace Relations Act 1996

1 Sections 3to 18
Repeal the sections.

2 Parts 2 to 23
Repeal the Parts.

3 Schedules 2t0 9
Repeal the Schedules.

4 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Overarching Schedule about transitional matt8chedule 2
Interpretation of the transitional SchedulPsrt 1

Schedule 20 Overarching Schedule about
transitional matters

Part 10 Interpretation of the transitional Schedules

1 What are the transitional Schedules?

Thetransitional Schedulesre the following (including any regulations
made for the purposes of any of the following):

(a) this Schedule; and
(b) Schedule2 to 22, other than:
() Part3 of Schedules; and
(i) Parts1, 2 and 3 of Schedule7; and
(ii) ttems21to 22 of Scheduld8; and
(iv) Partsl to 8 of Schedul@2.

2 Thedictionary
In the transitional Schedules:
AFPCS interaction rulessee subitem 22(4) of Sched@le

agreemembased transitional instrumentsee subitem 2(5) of
Schedules.

applies in relation to a transitional instrument: see subitem 3(2) of
Schedules.

awardbased transitional instrumentsee subitem 2(5) of Sched®Be

bridging periodmeans the period:
(a) starting on the WR Act repeal day; and

(b) ending immediately dere the FW (safety net provisions)
commencement day.

collective agreemerbased transitional instrumentsee subitem 2(5)
of Schedules.

conditional termination in relation to an individual agreemerdsed
transitional instrument: see subitem 18(1pohedule3.

continued AFPCS wages provisionsee subitem 5(1) of Sched@e
continued Schedulé: see subitem 1(1) of Schede.

continuing Schedules instruments see subitem 1(2) of Sched@e.
covers

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
5



A W N P

© 0o ~N O O

10
11

12
13

14
15

16
17

18
19
20
21

22
23
24

25
26
27
28
29
30

31
32

33
34
35

Schedule 20verarching Schedule about transitional matters
Part 1 Interpretation of the transitional Schedules

(a) inrelation to a transitional instrumesee subitem 3(1) of
Schedule3; and

(b) in relation to a transitional minimum wage instrument: see
item 6 of Schedul®.
enterprise awarebased instrumentsee subitem 2(2) of Sched@e
enterprise instrumentsee subitem 2(1) of Sched@le

enterpriseinstrument modernisation processee subitem 4(1) of
Schedules.

enterprise preserved collective State agreemses subitem 2(3) of
Schedules.
FW Act see iten8 of this Schedule.

FW (safety net provisions) commencementydaeans the day on
which Part2-2, 23 and 26 of the FW Act commence.

individual agreemertbased transitional instrumentsee subitem 2(5)
of Schedules.

instrument content rulessee subitem 4(2) of Scheddle
instrument interaction rulessee subitem 5(2) of Sched®e

lodged
(a) in relation to a workplace agreeménieans lodged with the
Workplace Authority Director under secti@A4 of the WR
Act; and

(b) in relation to a variation of a workplace agreerdemeans
lodged with the Workplace Authority Director under
section346N a 377 of the WR Act, as the case may be; and

(c) in relation to a termination of a workplace agreedent
means lodged with the Workplace Authority Director under
section389 of the WR Act.

made

(a) in relation to a workplace agreemérttas the meaning give
by sectior333 of theWR Act; and

(b) in relation to a variation of a workplace agreerdenas the
meaning given by secti®68 of the WR Act.

modern enterprise awardee subitem 4(2) of Schede
modern enterprise awards objectiveee subitem 6(2)f &chedules.
modernisationrelated reduction in takehome pay

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Overarching Schedule abouansitional mattersSchedule 2
Interpretation of the transitional SchedulPsrt 1

(a) in relation to the PaitOA award modernisation procéssee
subitems 8(3) and (4) of Schedéleand

(b) in relation to the enterprise instrument modernisation
proces8 see subitem 11(3)f Schedules.

modify includes make additions, omissions and substitutions.

Part10A award modernisation processee subitem 2(1) of
Schedules.

part of a single enterprisesee subitem 3(4) of Schedéle
single enterprisesee iten8 of Schedule.
State and Territory interaction rulessee subitem 5A(2) of Schede

take-home pay see subitem 8(2) of Sched@@nd subitem 11(2) of
Schedules.

take-home pay ordersee subitems 9(1) and (2) of Schedidend
subitem 12(1) of Schedu&

this Actincludes the regulations.

transitional APCS see subitem 5(3) of Sched@e

transitional default casual loadingsee subitem 5(3) of Sched@e
transitional instrument see subitems 2(3) and (4) of Schedule

transitional minimum wage instrumentsee sbitem 5(3) of
Schedules.

transitional national minimum wage ordersee subitem 12(2) of
Schedules.

transitional Schedulessee iteni of this Schedule.
transitional special FMW see subitem 5(3) of Scheddle
transitional standard FMW see subitem 5(3)f Schedule.

unlodged collective agreemenieans a collective agreement that, as at
the WR Act repeal day, has not been lodged.

unlodged terminationin relation to a workplace agreement, means a
termination of a workplace agreement approved in accoedaith
section386 of the WR Act, but not lodged as at the WR Act repeal day.

unlodged variation in relation to a workplace agreement, means a
variation of the workplace agreement under Dividlarf Part8 of the
WR Act approved in accordance with sen®73 of the WR Act, but
not lodged as at the WR Act repeal day.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 20verarching Schedule about transitional matters
Part 1 Interpretation of the transitional Schedules

workplace agreement that operates from approwaans a workplace
agreement to which Subdivision C of DivisibA of Part8 of the WR
Act applies (see subsection 346K(1) of that Act).

WR Act see iten8 of this Schedule.
WR Act instrumentsee subitem 2(2) of Schedde
WR Act repeaimeans the commencementSifhedulel.

WR Act repeal dayneans the day on which the WR Act repeal
commences.

3 Meaning of WR Act and FW Act

Meaning of WR Act

1) WR Actmeans th&Vorkplace Relations Act 199éd, unless the
contrary intention appears, means that Act as in force immediately
before the WR Act repeal day.

2 Unless a contrary intention appears, a reference to the WR Act, or to a
provision or proisions of the WR Act, includes a reference to
regulations made for the purposes of the WR Act, or for the purposes of
the provision or provisions of the WR Act.

€©)] If an item of the transitional Schedules provides for the WR Act, or a
provision or provisans of the WR Act, to continue to apply on and after
the WR Act repeal day (or during the bridging period), the WR Act, or
the provision or provisions, continue to so apply despite the WR Act
repeal.

Meaning of FW Act
4 FW Act means thé&air Work Act2009

@) Unless a contrary intention appears, a reference to the FW Act, or to a
provision or provisions of the FW Act, includes a reference to
regulations made for the purposes of the FW Act, or for the purposes of
the provision or provisions of the FWWcA

4 Expressions defined in the WR Act or the FW Act

Q) Unless a contrary intention appears:

(a) expressions used in a transitional Schethde were defined
in the WR Act (other than Scheddldo that Act) have the

8 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
, 2009
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Overarching Schedule about transitional matt8chedule 2
Interpretaibn of the transitional ScheduleRart 1

same meanings in that transitioGghedule as they had in
that Act; and

(b) expressions used in a transitional Schedule that are defined in
the FW Act have the same meanings in that transitional
Schedule as they have in that Act.

(2 If:
(a) a provision of a transitional Scheduwises a expression
defined in both the WR Act and the FW Act; and
(b) it is clear from the context of the provision which of those
meanings is intended to apply in that provision;

the expression has that meaning.

3 The regulations may define, or clarify theaming of, an expression
used in a transitional Schedule.

4 This item does not apply to expressions defined in 2&em

5 Provisions that apply repealed provisions of the WR Act

D If a provision of a transitional Schedule provides for provisions (the
applied WR Act provisionsof the WR Act to applpn andafter the
WR Act repeal day, any other provisions of the WR Act, and any
regulations or other instruments made under that Act, that are necessary
for the effectual operation of the applied WR Act [s@ns also apply
on and after that day

2 This item has effect:
(a) subject to a contrary intention in a provision of a transitional
Schedule; and
(b) subject to the regulations.

6 Effect of Part 21 of the WR Act to be taken into account

1) To avoiddoubt, in interpreting provisions of the transitional Schedules,
the effect on the WR Act of Pa2i of that Act (which deals with
matters referred by Victoria) before the WR Act repeal day is to be
taken into account.

Note: For example, a reference intgdule3 to a workplace agreement includes a reference
to a workplace agreement made under Bartthe WR Act, as that Part had effect
because of Pagtl.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
9
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Schedule 20verarching Schedule about transitional matters
Part 1 Interpretation of the transitional Schedules

2 If a provision of the transitional Schedules provides for the application
or continued applic#tn of provisions of the WR Act on and after the
WR Act repeal day, those provisions also have the effect they would
have if Par2l of that Act were still in force.

Note: For example, iten? of Scheduld provides for the continued application during the
bridging period of Divisions, 4, 5 and 6 of Pait of the WR Act. The continued
application of those Divisions also includes the extended effect those Divisions would
have if Par21 were still in force.

3 This item has effect:
(a) subject to a contrg intention; and
(b) subject to the regulations.

10 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
, 2009
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Overarching Schedule about transitional matt8chedule 2
Regulations about transitional mattdPart 2

Part 20 Regulations about transitional matters

7 General power for regulations to deal with transitional
matters

1) The regulations may make provisions of a transitional, application or
saving nature imelation to any of the following:
(a) the transition from the regime provided for by the WR Act
(and any Acts that amended that Act) to the regime provided
for by the FW Act;

(b) the amendments and repeals made by the Schedules to this
Act.

2 Without limiting subitem(1), regulations made for the purpose of that
subitem may do any of the following:

(a) modify provisions of the FW Act, or provide for the
application (with or without modifications) of provisions of
the FW Act to matters to which they wld otherwise not
apply;

(b) provide for the application (with or without modifications) of
provisions of the WR Aabdn andafter the WR Act repeal
day.

8 Regulations relating to matters dealt with in the transitional
Schedules

Q) The regulations may nddfy provisions of the transitional Schedules.

2 If a provision of a transitional Schedule provides for repealed provisions
of the WR Act to applpn andafter the WR Act repeal day, the
regulations may:

(a) modify the provisions; or
(b) make otheprovision relating to the application of the
provisions.

3 If a provision of a transitional Schedule provides for provisions of the
FW Act to apply in relation to matters to which they would otherwise
not apply, the regulations may:

(a) modify the prowsions; or
(b) make other provision relating to the application of the
provisions.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 20verarching Schedule about transitional matters
Part 2 Regulations about transitional matters

(4)

(5)

The regulations may make other provision in relation to the matters
dealt with in the transitional Schedules.

The transitional Schedules have effect subject toag&igns made for
any of the purposes of this item.

9 Limitation on power to make regulations

1)

(2)

3)

The regulations must not:

(a) modify provisions of Pard-4 of the FW Act (which deals
with right of entry); or

(b) modify provisions of the transitional Setiules that deal with
right of entry.

The regulations must not confer compliance powers on an inspector that
are additional to the compliance powers under Barof the FW Act.

This item has effect despite temsand 8.

10 Other general provisions about regulations

1) This item applies to regulations made for the purpose of any of the
provisions of the transitional Schedules (including this Part).

2 Despite subsection 12(2) of thegislative Instruments Act 20@3d
subject tosubitem(3), regulations may be expressed to take effect from
a date before the regulations aggistered under that Act.

(3 If:

(a) regulations arexpressed to take effect from a date (the
registration datg before the regulations are registered under
the Legislative Instruments Act 2008nd

(b) a personengaged in conduct before the registration date; and

(c) but for the retrospetive effect of the regulationshe conduct
would not have contravened a provision of:

() the WR Act (as it continues to jalp because athis
Act); or

(i) this Act; or

(i) the FW Act;
then a court must not convict the person of an offence, or order the
person to pay a pecuniary penalty, in relation to the conduct on the
grounds that it contravened a provision of anyhoke Acts.

12 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.

, 2009



w N

Overarching Schedule about transitional matt8chedule 2
Regulations about transitional mattdPart 2

4 The provisions of the transitional Schedules (including this Part) that
provide for regulations to deal with matters do not limit each other.
Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 20verarching Schedule about transitionatters
Part 3 Conduct before WR Act repeal day etc.

Part 30 Conduct before WR Act repeal day etc.
11 Conduct before repeald WR Act continues to apply

Conduct before repeal

1) The WR Act continues to apply, on and after the WR Act repeal day, in
relation to conduct that occurred before the WR Act repeal day.

Note:  For continuation and cessation of WR Act bodies and offices on and after the WR Act
repealday, see iter7 of Scheduld 8.

Processes begun before repeal to vary or terminate WR Act
instruments

(1A) If:
(a) a process to vary or terminate a WR Act instrument is begun
under the WR Act before the WR Act repeal day; and
(b) the WR Act instrumentdcomes a transitional instrument
because of the operation of P2amf Schedules;

the WR Act continues to apply, on and after the WR Act repeal day, for
the purposes of completing the process.

Orders made before repeal

(2 To avoid doubt, the WR Act conties to apply, on and after the WR
Act repeal day, in relation to orders made under thatigdtding as it
continues to apply undsubitem(1).

Item subject to this Act

3 This item applies subject to this Act.

Note: For the purposes of transitidmom the WR Act to the FW Act, other provisions of this
Act:
(@) modify or exclude the operation of the WR Act as it continues to
apply undesubitem(1); and
(b) provide for the continued operation of the WR Act (including in

modified form) in relation taonduct that occursn orafter the
WR Act repeal day.

12 FWA to take over some processes
Q) On and after the WR Act repeal day:

14 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
, 2009
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Overarching Schedule about transitional matt8chedule 2
Conduct before WR Act repeal day eteart 3

(a) an applicationother than an interim applicatiahat could
have been made to any of the following because ofittm
may be made only to FWA:

() the Commission;

(i) the President;
(ii) a member of the Commission;
(v) a Registrar; and

(b) an appeal to the Commission that could have been instituted
because of iterftl may be instituted only as an appeal to
FWA; ard

(c) a process (however describeother than an interim process,
that could have been initiated by the Commission on its own
motion because of itedil may be initiated only by FWA;
and

(d) a matter that could have been referred to the Commission
undersectiord6PW of theHuman Rights and Equal
Opportunity Commission Act 198@cause of itertil is to
be referred only to FWA.

2 For the purposes afubitem(1), a law of the Commonwealth that
relates to an application, appeal, process or matter referiethat
subitem is to be read:

(a) as if a reference to a WR Act body or WR Act office were a
reference to FWA, as necessary; and

(b) with any other necessary modifications.
Note: ForWR Act bodyandWR Act office see subitem 7(1) of Schedul@.

3 Subitemg1) and (2) apply subject to this Act.

4 In this item:
interim applicationmeans an application that relates to a matter that is
already before, or being dealt with by, the Commission, the President, a
member of the Commission or a Registrafiobe the WR Act repeal
day.
interim processneans a process (however described) that relates to a
matter that is already before, or being dealt with by, the Commission,
the President, a member of the Commission or a Registrar before the
WR Act repeal day.

13 Regulationsd conduct before repeal

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 20verarching Schedule about transitional matters
Part 3 Conduct before WR Act repeal day etc.

The regulations may do one or more of the following:
(a) modify the operation of the WR Act as it applies under item

(aa) provide that subitem 11(1A) does not apply in relation to
specified processes;
(b) provide for any other matter that, because of ifelmcould
have been dealt with by a WR Act body or a person holding a
WR Act office to be dealt with by FWA, or by FWA only.

16 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Continued existence of awards, workplace agreements and certain other WR Act
instrumentsSchedule 3
Preliminary Part 1

Schedule 30 Continued existence of awards,
workplace agreements and certain
other WR Act instruments

Part 10 Preliminary

1 Meanings of employee and employer
In this Scheduleemployeeandemployerhave their ordinary meanings.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 3 Continued existence of awards, workplace agreements and certain other
WR Act instruments
Part 2 Continued existence of WR Act ingtnents as transitional instruments

Part 20 Continued existence of WR Act instruments

as transitional instruments

2 WR Act instruments that continue in existence as

transitional instruments

1) Each WR Act instrument (sesubitem(2)) that becomes a transitional
instrument (sesubitemy3) and (4)) continues in existence in
accordance with this Schedule from when it becomes a transitional
instrumentdespite the WR Act repeal.

Note: In addition to provisions of this Schedule, the following other provisions affect the
continued existence of transitional instruments:

(@) Part2 of Schedul® (which deals with the WR Act award
modernisation process);

(b) Division 2 of Part2 of Schedul® (which deals with the
enterprise instrument modernisation process);

(c) Schedule8 (which deals with workplace agreements and
workplace determinations made under the WR Act, including the
making of ITEAs during the bridag period);

(d) Schedulell (which deals with transfer of business);

(e) Part3 of Schedul® (which deals with conduct before the WR
Act repeal day).

2 Each of the following instruments iSVER Act instrument

(a) an award;

(b) a notional agreementgserving State awards;
(c) a workplace agreement;

(d) a workplace determination;

(e) a preserved State agreement;

(H an AWA,

(g) a prereform certified agreement;

(h) a prereform AWA,

() an old IR agreement;

() a sectiorl70MX award.

Note 1: Workplace agreements are either collective agreements or ITEAS.

Note 2: Preserved State agreements are either preserved collective State agreements or
preserved individual State agreements.

Note 3: For transitional provisions relating to Divisi@wof Part7 of the WR Act (which deals
with wages)see Schedul®.

Note 4: For transitional provisions relating to Sched@les the WR Act (which deals with
transitional awards etc.), see Scheddle

18 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Continued existence of awards, workplace agreements and certain other WR Act
instrumentsSchedule 3
Continued exstence of WR Act instruments as transitional instrunieats2

3 The following WR Act instruments becon@nsitional instrumentson
the WR Act repeal day:
(a) each WR Act instrument that was in operation immediately
before the WR Act repeal day;

(b) each workplace agreement or workplace determinatate
before the WR Act repeal dédoyit that had not yet come into
operationby that day;

(c) any other WR Act instrument that, although not in operation
immediately before the WR Act repeal day, could come into
operation after that day because of an instrument interaction
rule.

4 If an ITEA is made during the bridging periodder Division7 of
Part2 of Schedules, the ITEA becomes teansitional instrumentwhen
it is made.

5) Transitional instruments are classified as follows:

(a) awards, and notional agreements preserving State awards, are
awardbased transitional instrumets;

(b) all other kinds of transitional instruments are
agreemembased transitional instruments

(c) agreemenbased transitional instruments of the following
kinds arecollective agreemerbased transitional
instruments

() collective agreements;
(i) workplace determinations;
(i preserved collective State agreements;
(iv) prereform certified agreements;
(v) old IR agreements;
(vi) sectionl70MX awards;

(d) agreemenbased transitional instruments of the following
kinds areindividual agreenent-based transitional
instruments

() ITEAS;

(i) preserved individual State agreements;
(i) AWAs;
(v) prereform AWASs.

3 The employees, employers etc. who are covered by a
transitional instrument and to whom it applies

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
19



w N

OW oW ~NO U b~

12
13

14
15

16

17
18

19
20
21
22

23
24

25
26

27
28

29
30
31
32

33
34

35
36

Schedule 3 Continued existence of awards, wpldce agreements and certain other
WR Act instruments
Part 2 Continued existence of WR Act instruments as transitional instruments

(1)

Note 1:

Note 2:

(2)

Note:

3)

Note:

(4)

A transitional instrumentoversthe same employees, employers and

any other persons that it would have covered (however described in the

instrument or WR Act) if the WR Act had continued in operation.

The expressionoversis used to indicate thange of employees, employers etc. to
whom the instrument potentialgpplies(seesubitem(2)). The employees, employers
etc. who are within this range will depend on terms of the instrument, and on any
relevant provisions of the WR Act.

Dependingn the terms of a transitional instrument and any relevant provisions of the
WR Act, the instrumentds coverage may
the instrument becomes a transitional instrument.

A transitional instrumerdppliesto the ame employees, employers and
any other persons the instrument covers as would, if the WR Act had
continued in operation, have been:

(a) required by the WR Act to comply with terms of the

instrument; or

(b) entitled under the WR Act to enforce termghef instrument.
The expressioappliesis used to indicate the range of employees, employers etc. who
are required to comply with, or can enforce, the terms of a transitional instrument.
However, @ awardbasedransitionalinstrument does not pjy to an
employee (or to an employer, or an employee organisation, in relation
to the employee) at a time when the employee is a high income
employee (see secti@29 of the FW Act).

Item 35 deals with the application of secti®®9 of the FW Act t@awardbased
transitionalinstruments.

This item has effect subject to:
(a) the instrument interaction rules (see it&)nand
(b) the variation or termination of transitional instruments as
referred to in itend;

(c) Division 2 of Parts (which de& with interaction between
transitional instruments and FW Act modern awards,
workplace determinations and enterprise agreements); and

(d) Schedulell (which deals with transfer of business); and

(e) Part3 of Schedule (which deals with conduct befotiee
WR Act repeal day).

4 Transitional instruments continue to be subject to the same

instrument content rules

20
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Continued existence of awards, workplace agreements and certain other WR Act
instrumentsSchedule 3
Continued exstence of WR Amstruments as transitional instrumerRart 2

D The same instrument content rules that applied in relation to WR Act
instruments of a particular kind immediately before the WR Act repeal
day continue to apply in relation to instruments of that kind that become
transitional instruments.

Note:  Certain instrument content rules relating to the stardiingn of employees do not
continue to apply in relation to WR Act instruments that beconmsitianal
instruments (see ite@of Scheduld5).

(2 Instrument content rulesare provisions of a law of the
Commonwealth, as in force immediately before the WR Act repeal day,
of any of the following kinds:

(a) provisions about what may, must or must bbe included in
an instrument;

(b) provisions to the effect that a particular term of an instrument
is of no effect (however described):

() either completely or to a limited extent; and
(i) either permanently or for a limited period;
(c) provisionsto the effect that a particular term is taken to be
included in an instrument.

Note: Most of the instrument content rules were in the WR Act.

5 Transitional instruments continue to be subject to the same
instrument interaction rules

Q) The same instrunm interaction rules that applied in relation to WR Act
instruments of a particular kind immediately before the WR Act repeal
day continue to apply in relation to instruments of that kind that become
transitional instruments.

2 Instrument interaction rulesare provisions of a law of the
Commonwealth, as in force immediately before the WR Act repeal day,
the effect of which is that:

(a) one instrument has priority over, or excludes, another
instrument:

() either completely or to a particular extent; and
(i) either permanently or for a particular period; or

(b) one instrument ceases to operate because of another
instrument:

() either completely or to a particular extent; and
(i) either permanently or for a particular period.

Note: Most of theinstrument interaction rules were in the WR Act.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 3 Continued existence of awards, workplace agreements and certain other
WR Act instruments
Part 2 Continued existence of WR Act instruments as transitional instruments

5A Transitional instruments continue to be subject to the
same State and Territory interaction rules

Q) The same State and Territory interaction rules that applied in relation to
WR Act instruments of a pacular kind immediately before the WR
Act repeal day continue to apply in relation to instruments of that kind
that become transitional instruments.

2 State and Territory interaction rulegare provisions of a law of the
Commonweatlth, as in force immeatkly before the WR Act repeal day,
the effect of which is that:

(a) an instrument prevails over, or excludes, a law of a State or
Territory; or

(b) an instrument has effect subject to a law of a State or
Territory.

Note: Most of the State and Territomiteraction rules were in the WR Act.

6 References in transitional instruments to the Australian
Industrial Relations Commission etc.

1) If a provision of a transitional instrument confers a power or function on
the Australian Industrial Relations Comsi@n, that provision has
effect on and after the WR Act repeal day as if references in it to the
Commission were instead references to FWA.

(2 If a provision of a transitional instrument confers a power or function on
the Industrial Registrar or a Deputdustrial Registrar, that provision
has effect on and after the WR Act repeal day as if references in it to the
Industrial Registrar or a Deputy Industrial Registrar were instead
references to the General Manager of FWA.

3 This item has effect subjea:t
(a) a contrary intention in this Act; and
(b) the regulations.

7 No loss of accrued rights or liabilities when transitional
instrument terminates or ceases to apply

Q) If a transitional instrument terminates, or ceases to apply in relation to a
person, that does not affect:

22 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Continued existence of awardsg place agreements and certain other WR Act
instrumentsSchedule 3
Continued exstence of WR Act instruments as transitional instruniéars2

(a) any right or liability that a person acquired, accrued or
incurred before the transitional instrument terminated or
ceased to apply; or

(b) any investigation, legal proceeding or remedy in respect of
any such right or liakitly.

2 Any such investigation, legal proceeding or remedy may be instituted,
continued or enforced as if the transitional instrument had not
terminated or ceased to apply.

3 This item has effect subject to a contrary intention in this Act or in the
FW Act.

8 Certain transitional instruments displace certain
Commonwealth laws

D To the extent of any inconsistency, the following transitional
instruments displace prescribed conditions of employment specified in a
Commonwealth law that is prescribed bg tlegulations:
(a) a workplace agreement;
(b) a prereform certified agreement;
(c) an AWA;
(d) a prereform AWA.

(2 In subitem(1):

Commonwealth lawmeans an Act or any regulations or other
instrument made under an Act.

prescribed conditionsneans conditions that are identified by the
regulations.

3 If, immmediately before the WR Act repeal day, regulations made under
section350 of the WR Act, or that continued to apply under subclause
2(2) or 17(2) of Schedulé tothe WR Act:

(a) identified a condition as a prescribed condition in relation to
an instrument referred to paragrapt{1)(a), (b), (c) or (d);
or

(b) prescribed an Act or any regulations or other instrument
made under an Act as a Commonwealth law in relation to
such arinstrument;

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 3 Continued existence of awards, workplace agreements and certain other
WR Act instruments

Part 2 Continuedexistence of WR Act instruments as transitional instruments

those regulations continue to have effect on and after that day as if
made for the purposes of this item.

4 Subitem(3) has effect subject to any regulations made for the purposes
of subitem(1) or (2).

24 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Continued existence of awards, workplace agreements and certain other WR Act
instrumentsSchedule 3
Variation and termination of transitional instrumerRart 3

Part 30 Variation and termination of transitional
instruments

9 Transitional instruments can only be varied or terminated
in limited circumstances

Q) A transttional instrument cannot be varied except under:
(a) a provision of this Part or the regulations; or

(b) item26 (which deals withresolving difficulties with the
interaction between transitional instruments and the National
Employment Standards); or

(c) Part2 of Schedulé (which deals with the WR Act award
modernisation process); or

(d) Division 2 of Part2 of Schedules (which akals with the
enterprise instrument modernisation process); or

(e) Schedule8 (which deals with workplace agreements and
workplace determinations made under the WR Act); or

() Schedulell (which deals with transfer of business); or

(g) Part3 of Schedle 2 (which deals with conduct before the
WR Act repeal day).

2 A transtitional instrument cannot be terminated (or otherwise brought to
an end) except under:

(a) a provision of this Part or the regulations; or
(b) Part2 of Schedulé; or

(c) Division 2 of Pari2 of Schedules; or

(d) Schedule; or

(e) Schedulell; or

(f) Part3 of Schedule.

Note:  The references iparagraphg¢l)(a) and (2)(a) to a provision of this Part or the
regulations includes a reference to a provision of the WR Act dFthéct as it
applies because of a provision of this Part.

10 All kinds of transitional instrument: variation to remove
ambiguities etc.

D On application by a person covered by a transitional instrument, FWA
may make a determination varying thetrument:

(a) to remove an ambiguity or uncertainty in the instrument; or

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 3 Continued existence of ands, workplace agreements and certain other
WR Act instruments
Part 3 Variation and termination of transitional instru ments

Note:

(2)

(b) to resolve an uncertainty or difficulty relating to the
interaction between the instrument and a modern award; or

(c) to remove terms that are inconsistent with Belrtof the FW
Act (which deals with general protections), or to vary terms
to make them consistent with that Part.

For variation of a transitional instrument to resolve an uncertainty or difficulty relating
to the interaction between the instrument and\thgonal Employment Standards, see
item 26.

A variation of a transitional instrument operates from the day specified
in the determination, which may be a day before the determination is
made.

11 All kinds of transitional instrument: variation on referral

1)

(2)

3)

by HREOC

This item applies if a transitional instrument is referred to FWA under
sectiord6PW of theHuman Rights and Equal Opportunity Commission
Act 1986(which deals with discriminatory industrial instruments).

If the instrument is an awadlshsed transitional instrument, sectiGi
of the FW Act applies in relation to the referral of the instrument as if
the instrument were a modern award.

If the transitional instrument is an agreembeased transitional
instrument, sectio@18 of the FWAct applies in relation to the referral
of the instrument as if the instrument were an enterprise agreement.

12 Awards: continued application of WR Act provisions

about variation and revocation

D Subject to this item, Divisions (other than subsect®rb54(1) to (4))
and 6 of ParfL0 of the WR Act continue to apply on and after the WR
Act repeal day in relation to transitional instruments that are awards as
if references to the Commission were instead references to FWA.

Note: Items10 and 11 applynstead of subsections 554(1) to (4) of the WR Act.

(2 FWA must perform its powers and functions under DivisBsd 6 in
a way that furthers the objects of PHItof the WR Act.

(©)] An award cannot be varied or revoked under Dividiam 6 after the
end of the bridging period, except as follows:

26 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Continued existence of awards, workplace agreements and certain other WR Act
instrumentsSchedule 3
Variation and termination of traft®nal instrumentsPart 3

(a) an award can be varied after the end of the bridging period
under sectio®53 of the WR Act;

(b) an award can be varied or revoked after the end of the
bridging period as a result of FWA continuing t@abeith a
matter that it was dealing with before the end of the bridging
period.

13 Pre-reform certified agreements: continued application of

(1)

Note:

(2)

WR Act provisions about variation

Subject to this item, clauszA of Schedule? to the WR Act continues

to apply on and after the WR Act repeal day in relation to transitional
instruments that are preform certified agreements as if references to
the Commission were instead references to FWA.

This subitem has effect subject to Padf Schedul® (whichdeals with conduct before
the WR Act repeal day).

An application under clauszA cannot be made after the end of the
bridging period.

14 Preserved collective State agreements: continued

(1)

Note:

(2)

application of WR Act provisions about variation

Subject tolis item, clausd6A of Schedule to the WR Act continues

to apply on and after the WR Act repeal day in relation to transitional
instruments that are preserved State agreements as if references to the
Commission were instead references to FWA.

This subitem has effect subject to Paubf Schedul® (which deals with conduct before
the WR Act repeal day).

An application under clausesA cannot be made after the end of the
bridging period.

15 Collective agreement-based transitional instruments:

termination by agreement

Subdivision C of Divisior¥ of Part2-4 of the FW Act (which deals

with termination of enterprise agreements by employers and employees)
applies in relation to a collective agreembated transitional

instrument as if a reference &n enterprise agreement included a
reference to a collective agreeméaised transitional instrument.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 3 Continued existence of awards, workplace agreements and certain other
WR Act instruments
Part 3 Variation and termination of transitional instru ments

16 Collective agreement-based transitional instruments:

1)

(2)

termination by FWA

Subdivision D of Division7 of Pari2-4 of the FW Act (which deals
with termination of enterprise agreements after their nominal expiry
date) applies in relation to a collective agreentirged transitional
instrument as if a reference to an enterprise agreement included a
reference to a collective agreeméaised transitionahstrument.

For the purpose of the application of Subdivision D to an old IR
agreement, the agreementds nominal
of the period of the agreement.

17 Individual agreement-based transitional instruments:

termination by agreement

D The employee and employer covered by an individual agredmsat
transitional instrument may make a written agreemeitatrif@@ination
agreemeni to terminate the agreement in accordance with the
following requirements:

(a) the termination greement must be signed by the employee
and the employer;

(b) if the employee is under 18, it must also be signed by a
parent or guardian of the employee;

(c) the signatures must be witnessed.

2 The termination has no effect unless it has been apphyvEWA.

3 The employer or employee may apply to FWA for approval of the
termination agreement. The application must be made:

(a) within 14 days after the termination agreement was made; or
(b) if in all the circumstances FWA considers it fair to egten
that perio@ within such further period as FWA allows.

4 If an application for FWA to approve the termination agreement is
made undesubitem(3), FWA must approve the termination of the
instrument if:

(a) FWA is satisfied that the requirementssobtem (1) have
been complied with; and

(b) FWA is satisfied that there are no other reasonable grounds
for believing that the employee has not agreed to the
termination.

28 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.

, 2009

expir



© 00 N O

10
11

12
13
14

15
16
17

18
19
20

21
22

23
24
25
26
27

28
29

30
31
32

33
34

Continued existence of awards, workplace agreements and certaiV\tiRhect

instrumentsSchedule 3
Variation and termination of transitional instrumerRart 3

()

If the termination is approved undaubitem(4), the termination
operates from thday specified in the decision to approve the
termination.

18 Individual agreement-based transitional instruments:

(1)

(2)

3)

(4)

(5)

(6)

Note 1:
Note 2:

(7)

termination conditional on enterprise agreement

This item provides for the making of an instrumentd@aditional
termination) that willhave the effect of terminating an individual
agreemenbased transitional instrument if:
(a) an enterprise agreement (fr®posed enterprise agreement
is made that covers the employee and the employer; and

(b) the proposed enterprise agreement comesoperation.

If the transitional instrument has not passed its nominal expiry date, the
conditional termination must be a written agreement signed by the
employer and the employee. The signatures must be withessed.

If the transitional instrumenmtas passed its nominal expiry date, the
conditional termination must be in writing and signed either by the
employee or the employer. The signature must be witnessed.

If the conditional termination is signed by the employee, and the
employee is under8l it must also be signed by a parent or guardian of
the employee.

Any other requirements of the regulations relating to the form, content
or making of the conditional termination must also be complied with.

The employer must give the employee @ycof the conditional
termination if:

(a) the conditional termination is an agreement signed by the
employee and the employer in the circumstances covered by
subitem(2); or

(b) the conditional termination is signed by the employer in the
circumstances covered bybitem(3).

For compliance with this obligation, see subitem 3(1) of Schetfule
Failure to comply with this obligation does not affect the operatiGubitem(8).
The conditional termination must accompany any application to FWA

for approval of the proposed enterprise agreement under s&8Siaf
the FW Act.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 3 Continued existence of awards, workplace agreements and certain other
WR Act instruments
Part 3 Variation and termination of transitional instru ments

Note 1: For complance with this obligation, see subitem 3(2) of Sched6le

Note 2: Failure to comply with this obligation does not affect the operaticubitem(8), or

(8)

the validity of an approval by FWA of the proposed enterprise agreement.

If the requirements dfubitemdy2) to (5) have been complied with in
relation to the conditional termination, the transitional instrument
terminates when the proposed enterprise agreement comes into
operation.

19 Individual agreement-based transitional instruments:

1)

(2)

3)

unilateralt er mi nati on with FWAGs approval

This item applies to an employer or employee:

(a) to whom an individual agreemebésed transitional
instrument that has passed its hominal expiry date applies;
and

(b) who wants to terminate the transitional instrumen

The employer or employee may:
(a) make a written declaration that identifies the transitional
instrument and that states that the employer or employee
wants to terminate the transitional instrument; and

(b) apply to FWA for the approval of the teination.

The employer or employee cannot make an application as mentioned in
paragrapt{2)(b) unless, at least 14 days before the day on which the
application is made, the employer or employee gives the other of them a
notice complying with the followmg requirements:

(a) the notice must identify the transitional instrument;

(b) the notice must state that the employer or employee intends
to apply to FWA for approval of the termination of the
instrument;

(c) the notice must state that, if FWA apprsube termination,
the transitional instrument will terminate on the 90th day
after the day on which FWA makes the approval decision;

(d) if the notice is given by the employer:

() the notice must state whether, if the instrument
terminates during theriging period, one or more
redundancy provisions in the instrument will continue to
apply to the employee as provided for by it88pand

(i if one or more redundancy provisions in the instrument
will so continue to apply to the employ@&e¢he notice

30
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Continued existence of awards, workplace agreements and certain other WR Act
instrumentsSchedule 3
Variation and termination of transitional instrumerRart 3

(4)

()

mug include or be accompanied by a copy of the
provision or provisions;
(e) the notice must comply with any other requirements of the
regulations.

FWA must approve the termination if FWA is satisfied that:
(a) the transitional instrument applies to #@ployer and the
employee; and
(b) the requirements afubitemg2) and (3) have been complied
with.

If FWA approves the termination, the transitional instrument terminates
on the 90th day after the day on which FWA makes the approval
decision.

20 Sunsetting rules for various transitional instruments

1)

(2)

3)

(4)

Notional agreements preserving State awards

A notional agreement preserving State awards (other than a notional
agreement that is an enterprise instrument) terminates:

(a) on the 4th anniversary tie FW (safety net provisions)
commencement day; or

(b) if the regulations prescribe a later dagn that later day.

Division 3 pre-reform certified agreements

If the employer in relation to a Divisid® prereform certified
agreement is not a natiorsistem employer, the agreement terminates
on the earlier of the following:
(a) 27 March 2011,
(b) when both of the following conditions are satisfied:
() the agreement has passed its nominal expiry date;
(i) it has been replaced by a State employtragreement.

However, if the employer becomes a national system employer before
27 March 2011subitem(2) does not apply after that time.

Old IR agreements

If the employer in relation to an old IR agreement is not a national
system employer, thegeeement terminates on the earlier of the
following:

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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()

(6)

(7)

(a) 27 March 2011;
(b) when it has been replaced by a State employment agreement.

However, if the employer becomes a national system employer before
27 March 2011subitem(4) does not apply aftehat time.

Section 170MX awards

If:

(a) the employer in relation to a sectibdOMX award is not a
national system employer; and

(b) the sectiorl70MX award:
() was in force just before 2Warch 2006; or
(i) was made on or after that day becanfdeart8 of
Scheduler to the WR Act;
the award terminates on the earlier of the following:
(c) 27 March 2011,
(d) when it has been replaced by a State employment agreement.

However, if the employer becomes a national system employer before
27 March2011,subitem(6) does not apply after that time.

21 Effect of termination

If a transitional instrument terminates, it ceases to cover (and can never
again cover) any employees, employers or other persons.

32
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Fair Pay and Conditions Standard

22 Same AFPCS interaction rules continue to apply

1)

Note 1:

Note 2:
(2

Note:

3)

(4)

Note:

Subject to this item, the same AFPCS interaction rules that applied in
relation to WR Act instruments of a particular kind immediately before
the WR Act repeal dagontinue to apply in relation to instruments of
that kind that become transitional instruments.

Schedulet provides for the continued application of the Australian Fair Pay and
Conditions Standard (other than minimum wages provisions) duringitiginy
period.

Scheduleé provides for the continued application of the minimum wages provisions of
the Australian Fair Pay and Conditions Standard on and after the WR Act repeal day.

AFPCS interaction rules of the kind referred tpamagrap (4)(b) do
not continue to apply after the end of the bridging period.

This mayresult in an employee becoming entitled to a rate of pay under a transitional

APCS that is higher than was required to be paid to the employee under a transitional
instrument during the bridging period. If that occurs, the employer may apply to FWA

for a determination to phase the effect of the increase (see itémof Schedul®).

If, immediately before the end of the bridging period, an AFPCS
interaction rule othe kind referred to iparagrapl{4)(b) produced the
result that an employee to whom a transitional instrument applied was
not covered by the obligation in subsection 182(1) or (2) of the WR Act
in relation to a transitional APCS, the employee becomesredwby

that obligation in relation to that transitional APCS from the end of the
bridging period.

AFPCS interaction rulesare provisions of a law of the
Commonweatth, as in force immediately before the WR Act repeal day,
the effect of which is that:

(a) the Australian Fair Pay and Conditions Standard prevails
over an instrument (or an instrument is of no effect because
of the Standard) either completely or to a particular extent; or

(b) an instrument prevails over the Australian Fair Pay and

Conditions Standard (or the Standard does not apply because
of the instrument) either completely or to a particular extent.

Most of the AFPCS interaction rules were in the WR Act.
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Part 50 Transitional instruments and the FW Act

Division 10 Interaction between transitional instruments

and the National Employment Standards

23 The no detriment rule

(1)

Note 1:

Note 2:

Note 3:

(2)

(3)

To the extent that a term of a transitional instrument is detrimental to an
employee, in any respect, when compared to an entitlement of the
employee under thedtional Employment Standards, the term of the
transitional instrument is of no effect.

A term of a transitional instrument that provides an entitlement that is at least as
beneficial to an employee as a corresponding entitlement of the employeze¢hmd
National Employment Standards will continue to have effect.

Division 3 (which contains other general provisions about how the FW Act applies in
relation to transitional instruments) is also relevant to how the National Employment
Standards@ply in relation to employees to whom transitional instruments apply.

References to the National Employment Standards include a reference to the extended
parental leave provisions and the extended notice of termination provisions (see
sections746and 761 of the FW Act).

Subitem(1) does not affect a term of a transitional instrument that is
permitted by a provision of the National Employment Standards as it
has effect under iter24.

The regulations may make provisions that apply to detérgjifor the
purpose of this item, whether terms of a transitional instrument are, or
are not, detrimental in any respect when compared to entitlements under
the National Employment Standards.

24 Provisions of the NES that allow instruments to contain

particular kinds of terms

1) The following provisions of the National Employment Standards have
effect, on and after the FW (safety net provisions) commencement day,
as iIf a reference to a modern award or an enterprise agreement included
a reference to a tngitional instrument:

(a) section63 (which allows terms dealing with averaging of
hours of work);

(b) section93 (which allows terms dealing with cashing out and
taking paid annual leave);

34 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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(c) section101 (which allows terms dealing with cashing out
pa d personal/ carerds |l eave);

(d) subsection 107(5) (which allows terms dealing with evidence
requirements for paid personal/ car el
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(e) subsection 115(3) (which allows terms dealing with
substitution of public holidays);

() section118(which allows terms dealing with an employee

giving notice to terminate his or her employment);

(g) subsections 121(2) and (3) (which allow terms specifying
situations in which the redundancy pay entitlement under

section119 does not apply);

(h) section126 (which allows terms providing for schdmsed

apprentices and trainees to be paid loadings in lieu).

@ I

(a) a transitional instrument includes terms referred to in

subsectior{1) of sectior®3 or 101 of the National
Employment Standards; but

(b) the terms do not include the requirements referred to in

subsectior{2) of that section;

the instrument is taken to include terms that include the requirements.

25 Shiftworker annual leave entitlement

1) If:
(a) a transitional instrument applies to amployee; and

(b) the employee is a shift worker as defined in se @i of

the WR Act;

the employee is taken to qualify for the shiftworker annual leave

entitlement for the purposes of sect®hof the FW Act.
2 This item has effect subject to saation 87(4) of the FW Act.

26 Resolving difficulties about application of this Division

D On application by a person covergda transitional instrument, FWA

may make a determination varying the transitional instrument:
(a) to resolve an uncertainty difficulty relating to the
interaction between the instrument and the National
Employment Standards; or

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Part 5 Transitional instruments and the FW Act

(b) to make the instrument operate effectively with the National
Employment Standards.

(2 A variation of a transitional instrument operates from day specified
in the determination, which may be a day before the determination is
made.

27 Division does not affect transitional instruments before
NES commencement

This Division (including determinations under it@®) does not affect
the operationfoa transitional instrument at any time before the FW
(safety net provisions) commencement day.

Division 20 Interaction between transitional instruments
and FW Act modern awards, enterprise
agreements and workplace determinations

28 Modern awards and agreement-based transitional
instruments

1) While an agreemettiased transitional instrument of any of the
following kinds applies to an employee, or to an employer or other
person in relation to the employee:

(a) a workplace agreement;

(b) a workplacedetermination;

(c) a preserved State agreement;
(d) an AWA;

(e) a prereform AWA;

a modern award does not apply to the employee, or to the employer or
other person in relation to the employee.

Note 1: However, a modern award can continue to coveethployee while the
agreemenbased transitional instrument continues to apply.

Note 2: This subitem has effect subject to ité@of Schedul® (which requires that the base
rate of pay under an agreemdraised transitional instrument must not be less then
relevant modern award rate)

(2 If:
(a) an agreemesihased transitional instrument of any of the
following kinds:
() a prereform certified agreement;
36 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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(i) anold IR agreement;
(i) a sectiorl70MX award; and
(b) a modern award,;
both apply tean employee, or to an employer or other person in relation
to the employee, the agreemdiaised transitional instrument prevails
over the modern award, to the extent of any inconsistency.
Note:  This subitem has effect subject to ité81of Schedul® (which requires that the base

rate of pay under an agreemdrased transitional instrument must not be less than the
relevant modern award rate)

28A Terms of modern awards about outworker conditions
continue to apply

Q) This item applies if, at a particuléime::
(a) an agreemerthased transttional instrument applies to an
employee; and
(b) outworker terms (within the meaning of the FW Act) in a
modern award would, but for the transitional instrument,
apply to the employee.

2 Despite iten28 and despitery terms of the agreemebased
transitional instrument that are detrimental to the employee in any
respect when compared to the terms of the modern award, the
outworker terms apply at that time to the following persons:

(a) the employee;

(b) the employe

(c) each employee organisation to which the modern award
applies.

3 To avoid doubt, to the extent to which terms of a modern award apply
to an employee, an employer or an employee organisation because of
subitem(2), the modern award applies to thrapioyee, employer or
organisation.

29 Modern awards and award-based transitional instruments

Modern awards other than the miscellaneous modern award

1) If a modern award (other than the miscellaneous modern award) that
covers an employee, or an emplogeother person in relation to the
employee, comes into operation, then an avirsed transitional

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Note:

(2)

(3)

(4)

()

instrument ceases to cover (and can never again cover) the employee, or
the employer or other person in relation to the employee.

A modern awaradannot be expressed to cover an employee who is covered by a
transitional instrument that is an enterprise instrument (see subsection 143(8) of the FW
Act).

The miscellaneous modern award

While an awarébased transitional instrument that covers an eyag,

or an employer or other person in relation to the employee, is in
operation, the miscellaneous modern award does not cover the
employee, or the employer or other person in relation to the employee.

Outworker entities

If a modern award (other thdime miscellaneous modern award) that
contains outworker terms that cover an outworker entity comes into
operation, then outworker terms in an awhaged transitional
instrument cease to cover (and can never again cover) the outworker
entity.

While ouworker terms in an awatlohsed transitional instrument that is
in operation cover an outworker entity, any outworker terms in the
miscellaneous modern award do not cover the outworker entity.

Outworker termsin an awarebased transitional instrumenteaterms
that would be outworker terms as defined in the FW Act if they were in
a modern award.

30 FW Act enterprise agreements and workplace

(1)

determinations, and agreement-based transitional
instruments

Individual agreement-based transitional instruments

While an individual agreemetiased transitional instrument applies to
an employee, or to an employer in relation to the employee, an
enterprise agreement or workplace determination (under the FW Act)
does not apply to the employee, or the employeglation to the
employee.

38
, 2009

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.



14
15
16

17
18
19
20
21
22
23
24
25
26
27

28
29

30
31

32

33
34
35
36
37
38

Continued existence of awards, workplace agree mentsentain other WR Act
instrumentsSchedule 3
Transitional instruments and the FW ABgrt 5

Collective agreement-based transitional instruments

2 If an enterprise agreement or workplace determination (under the FW
Act) starts to apply to an employee, or an employer or other person in

relation to the employee, then dlective agreemerbased transitional
instrument ceases to cover (and can never again cover) the employee, or

the employer or other person in relation to the employee.

Note 1: The fact that a collective agreemérdised transitional instrument applies tgp&mees

does not prevent those employees and their employer from replacing that transitional

instrument at any time with an enterprise agreement, regardless of whether the

transitional instrument has passed its nominal expiry date.

Note 2: Industrial actim must not be taken before the nominal expiry date of an

agreemenbased transitional instrument, even if it is being replaced by an enterprise

agreement (see itednof Scheduld.3).

31 FW Act enterprise agreements and workplace
determinations, and award-based transitional
instruments

If an enterprise agreement or workplace determination (under the FW
Act) appliesto an employee, or an employer or other person in relation

to the employee, then:

(a) an awarebased transitional instrument ceases to applyeto

employee, and the employer or other person in relation to the

employee; but
(b) the awarebased transitional instrument can (subject

other provisions of this Part) continue to cover the employee,

to the

and the employer or other person in re latiotheoemployee.

Note:  Subject to the other provisions of this Part, the avbased transitional instrument can

again start to apply tothe employee, and the employer or other person in relation to the

employee, if thenterprise agreement or workplace deiration (under the FW Act)

ceases to apply to the employee.

31A Designated outworker terms of award-based transitional

instrument continue to apply

1) This item applies if, at a particular time:

(a) an enterprise agreement or workplace determinatiodd

the FW Act) applies to an employer; and

(b) an awarebased transitional instrument covers the employer
(whether the transitional instrument covers the employer in

the employerds capacity as
entity); and
Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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(c) the transttimal instrument includes one or more designated
outworker terms.

2 Despite itenB1, the designated outworker terms of the avmsked
transitional instrument apply at that time to the following:
(a) the employer;
(b) each employee who is both:
() aperson to whom the enterprise agreement or
workplace determination applies; and
(i) a person who is covered by the transitional instrument;

(c) each employee organisation that is covered by the transitional
instrument.

3 To avoid doubt:

(a) awardbased transitional instruments are taken to be
instruments to which the definition designated outworker
termin sectionl2 of the FW Act applies; and

(b) designated outworker terms of an awhesed transitional
instrument can apply to an employer undgdsitem(2) even
if none of the employees of the employer is an outworker;
and

(c) to the extent to which designated outworker terms of an
awardbased transitional instrument apply to an employer, an
employee or an employee organisation because of
subitem(2), the transitional instrument applies to the
employer, employee or organisation.

Division 38 Other general provisions about how the FW
Act applies in relation to transitional
instruments

32 Employee not award/agreement free if transitional
instrument applies

D An employee is not an award/agreement free employee for the purposes
of the FW Act if a transitional instrument applies to the employee.

2 The regulations may make provision in relation to any of the following
in relation to employees to whomanhsitional instruments apply:

40 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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(a) what is the base rate of pay of such an employee for the
purposes of the FW Act (either generally or for the purposes
of entitlements under the National Employment Standards);

(b) what is the full rate of pay of such amployee for the

purposes of the FW Act (either generally or for the purposes
of entitlements under the National Employment Standards);

(c) whether such an employee is a pieceworker for the
of the FW Act.

33 Empl oyeeds ordinary hour

purposes

s of work

tem applies for purpose of det er mi

hours of work for the FW Act

1) For the purposes of the FW Act, the ordinary hours of work of an

employee to whom a transitional instrument applies are to be
determined in accordance with this item

Ordinary hours as specified in transitional instrument

(2 If a transitional instrument that applies to the employee specifies, or

provides for the determinat
wor k, t h e ordinarpHowsyobveortiase as specified in,
determined in accordance with, that instrument.

If subitem (2) does not apply and there is agreement

ion of ,
or

ning e

t he

3 If subitem(2) does not a pqgdingry hourstofevorle mpl oyee 6 s
are the hours agreed by the employee and his or herygamnpls the

empl oyeeds ordinary hours o

If subitem (2) does not apply and there is no agreement

4 If subitem(2) does not apply but there is no agreement under

f wor k.

subitem(3), theordinary hours of workof the employee in a week are:

(a) if the emplyee is a full time employee 38 hours; or

(b) if the employee is not a fullme employed the lesser of:

() 38 hours; and
(i) the employeebs usual

weekly

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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(5)

(6)

If subitem (2) does not apply: agreed hours are less than usual
weekly hours

If:
(a) subitem(2) does not apply; and
(b) the employee is not a fitime employee; and

(c) there is an agreement undibitem(3) between the
employee and his or her employer, but the agreed ordinary
hours of work are | emeekythan
hours of work;

the ordinary hours of workof the employee in a week are the lesser of:

(d) 38 hours; and
(e)t he employeeds usual weekly

Regulations may prescribe usual weekly hours

For an employee who is not a ftithe employe and who does not

have usual weekly hours of work, the regulations may prescribe, or
provide for the determination of, hours that are taken to be the

empl oyeebds usual weekly dulotemy4) of
and (5).

34 Payment of wages

Division2 of Part2-9 of the FW Act (which deals with payment of
wages) applies, on and after the WR Act repeal day, in relation to a
transitional instrument as if:
(a) a reference to an enterprise agreement included a reference to
an agreemesased transanal instrument; and
(b) a reference to a modern award included a reference to an
awardbased transitional instrument.

35 Guarantee of annual earnings

Note:

Division 3 of Part2-9 of the FW Act (which deals with the guarantee of
annual earnings) applies, ondaafter the FW (safety net provisions)
commencement day, as if:
(a) a reference to an enterprise agreement included a reference to
an agreemestased transitional instrument; and

(b) a reference to a modern award included a reference to an
awardbasedmansitional instrument and a transitional APCS.

For provisions about transitional APCSs, see Schélule

42
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36 Application of unfair dismissal provisions

Part3-2 of the FW Act (which deals with unfair dismissal) applies, on
and after the WR Act repeday, as if:

(a) the reference in subparagraph 382(b)(i) and paragraph
389(1)(b) of that Act to a modern award included a reference
to an awarebased transitional instrument; and

(b) the reference in subparagraph 382(b)(ii) and paragraph
389(1)(b) of tha Act to an enterprise agreement included a
reference to an agreemdsased transitional instrument.

37 Regulations may deal with other matters

The regulations may deal with other matters relating to how the FW Act
applies in relation to transitional ingtments.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Part 60 Preservation of redundancy provisions in

agreements eftc.

38 Preservation of redundancy provisions when

(1)

(2)

Note:

3)

(4)

agreement-based transitional instrument terminates

When this item applies

This item applies if a termination of an agreerdeaged transitional
instrument (theéerminated instrumenttakes effect during the bridging
period in either of the following circumstances:

(a) the instrument is a preserved collective State agreement or a
pre-reform certified agreemetitat is terminatedy FWA as
provided for by itenl6 because of an application made by an
employer covered by the agreement;

(b) the instrument is an individual agreeméated transitional
instrument that terminates under itéthbecause FWA
approves a termination of thiestrument by an employer
covered by the instrument.

Continuation of redundancy provisions

Any redundancy provision that was in the terminated instrument
continues to apply to any person to whom the terminated instrument
applied immediately before thermination took effect, as if the
terminated instrument had continued operating.

For how long the redundancy provision continues to applyssigieem(6).

A redundancy provision that continues to apply to a person under
subitem(2) is taken, fothe purpose of this Act, to be a transitional
instrument of the same kind as the terminated instrument. However, this
does not apply for the purpose of:
(a) the provisions of Par®, 3, 4 and 5 of this Schedule, other
than subitem 20(2) and ite®3; or

(b) any other provisions prescribed by the regulations.

Continued redundancy provisions generally prevail over other
instruments

Subject tosubitem(5), a redundancy provision that continues to apply
to a person undesubitem(2) prevails over any ber redundancy
provision included in any other instrument that would otherwise apply

44
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Note:

()

(6)

(7)

(even if the provisions in that other instrument might be more beneficial
to the employee).

For how long the redundancy provision continues to applyssigieem(6).

However, if:

(a) an industryspecific redundancy scheme in a modern award
applies to an employee; and

(b) a redundancy provision that continues to apply to an
employee undesubitem(2) is detrimental to the employee,
in any respect, when comparnedhe scheme in the modern
award;

then the scheme in the modern award prevails over the redundancy
provision, to the extent that the redundancy provision is detrimental to
the employee.

Period for which redundancy provisions are continued

A redundancyprovision continues undeiubitem(2) to apply to a
person, in relation to an employee to whom the provision applies, until
the earliest of the following:

(a) the end of the period of 24 months from the time the
termination took effect;

(b) the time whe the employee ceases to be employed by the
employer (otherwise than in circumstances covered by the
provision);

(c) the time when an enterprise agreement, workplace
determination or ITEA starts to apply to the employee.

Definitions

In this item:

instrumentmeans:
(a) an awarebased transttional instrument; or
(b) a collective agreement; or
(c) a collective preserved State agreement; or
(d) a prereform certified agreement; or
(e) an old IR agreement.

redundancy provisioomeans any of the folving kinds of provisions:

(a) a provision relating to redundancy pay in relation to a
termination of employment;

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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(b) a provision that is incidental to a provision relating to
redundancy pay in relation to a termination of employment;
(c) a machinery mvision that is in respect of a provision
relating to redundancy pay in relation to a termination of
employment;
where the termination is at the initiative of the employer and on the

grounds of operational requirements, or because the employer is
insolvent

39 Notification of preservation of redundancy provisions

When this item applies

1) This item applies if:
(a) FWA makes a decision armination decision of either of
the following kinds:
() a decision to terminate a transitional instrument as
referred to in paragraph 38(1)(a);
(i) a decision to approve a termination of a transitional
instrument as referred to in paragraph 38(1)(b); and
(b) when the termination takes effect, one or more redundancy
provisions in the instrument will continue to &pto persons
(affected personsin accordance with iterd8.

Notification requirements if the transitional instrument is a
preserved collective State agreement or a pre-reform certified
agreement

2 If the transitional instrument is a preserved collec8tate agreement
or a prereform certified agreement:
(a) the termination decision must:
() identify the redundancy provision or the redundancy
provisions; and
(i) state that the provision or provisions will continue to
apply to the affected persoramd
(i) specify the date thatis 24 months after the time when
the termination takes effect; and
(iv) state that the provision or provisions will continue to
apply until that date, or an earlier date, in accordance
with subitem 38(6); and

46 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Continued existence of awards, workplace agreements and certain other WR Act
instrumentsSchedule 3
Preservation of redundangyovisions in agreements etPart 6

3)

Note:

(4)

(b) FWA mustgive a copy of the termination decision to each
affected person that is:
() an employer; or
(i) an employee organisation.

An employer that has, undsubitem(2), received a copy of a

termination decision must take reasonable steps to ensued that
employees to whom the instrument applied immediately before the
termination takes effect are given a copy of the decision within 21 days
of the employer receiving a copy of the decision.

For compliance with this obligation, see itdnof Scheduld 6.

Notification requirements if the transitional instrument is an
individual agreement-based transitional instrument

If the transitional instrument is an individual agreerreaged
transitional instrument, the termination decision must:
(a) identify the redundancy provision or the redundancy
provisions; and
(b) state that the provision or provisions will continue to apply to
the affected persons; and
(c) specify the date thatis 24 months after the time when the
termination takes effect; and
(d) state that the provision or provisions will continue to apply
until that date, or an earlier date, in accordance with subitem
38(6).

40 Redundancy provisions that were already preserved as at

the WR Act repeal day

D This item applies if, immediately betothe WR Act repeal day,
redundancy provisions that were in a WR Act instrument (the
terminated instrumenjthat was terminated before that day @b&uial
termination) were continuing to bind persons under any of the
following provisions:

(a) section3PA of the WR Act;
(b) section399A of the pretransition Act (within the meaning of
ScheduleA to the WR Act);
(c) clause6A of Scheduler to the WR Act;
(d) clause20A of Scheduler to the WR Act;
(e) clause21A of Schedule to the WR Act;
Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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WR Act instruments
Part 6 Preservation of redundancy provisions in agree ments etc.

(f) clawse21D of Scheduld to the WR Act.

2 Item 38 applies as if:
(a) the redundancy provisions were a transitional instrument of
the same kind as the terminated instrument; and

(b) a termination of that transitional instrument took effect on the
WR Act real day as referred to in subitem 38(1); and

(c) the reference in paragraph 38(6)(a) to 24 months were instead
a reference to the unexpired part of the period of 24 months
that started on the actual termination.

3 Item 39 does not apply to the termir@tireferred to in
paragrapl{2)(b).

48 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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National Employ ment StandardSchedule 4
Preliminary Part 1

Schedule 40 National Employment Standards

Part 10 Preliminary

1 Meanings of employee and employer
In this Scheduleemployeeandemployerhave their ordinary meanings.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 4National Employ ment Standards
Part 2 Continued application of WR Act minimum entitlements provisions (other than
wages) during bridging period

Part 20 Continued application of WR Act minimum
entitlements provisions (other than wages)
during bridging period

2 Continued application of the Australian Fair Pay and
Conditions Standard leave and work hours provisions

Divisions 3, 4, 5 and 6 of Par of the WR Act continue to apply during
the bridgng period.

Note 1: Part7 of the WR Act contains the Australian Fair Pay and Conditions Standar@®. Part
of Schedul® to this Actprovides for the continued application of Divisidrof Part7
(which deals with wages).

Note 2: Part4 of Schedul@ to this Actprovides for the continued application of the rules about
the interaction between transitional instruments and the Australian Fair Pay and
Conditions Standard.

3 Continued application of entitlements to meal breaks,
public holidays and parental leave

Divisions 1, 2 (other than sectiod5 to 618) and 6 of Pat® of the
WR Act continue to apply during the bridging period.

4 Continued application of notice of termination provisions

The following provisions of the WR Act continue to apply in relatmn
terminations of employment that occur during the bridging period, or
notice of which is given during the bridging period:

(a) section661;
(b) the following other provisions, as they relate to sedih:
() subsections 637(3), (4) and (5);
(i) section638;
(i) section640;
(iv) section642;
(V) section662.

4A References to workplace agreements include references
to enterprise agreements

Q) The provisions of the WR Act that continue to apply because of this
Part have effect as if a refex® in the provisions to a workplace
agreement included a reference to an enterprise agreement.

50 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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National Employ ment StandardSchedule 4
Continued application of WR Act minimum entitle ments provisi¢otber than wages)
during bridging periodPart 2

2 Subitem(1) has effect unless the context otherwise requires and subject
to the regulations.
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Schedule 4National Employ ment Standards
Part 3 Operation of the National Employment Standards

Part 30 Operation of the National Employment

Standards

5 Non-accruing entitlements: counting service before the FW

(1)

Note 1:

Note 2:

(2)

3)

(4)

(safety net provisions) commencement day

General rule

An employeeds service with an employer b

provisions) commencement day counts as service of the employee with
the employef or t he purpose of deter mini
entitlements under the National Employment Standards, other than
entitlements to:

(a) paid annual leave; and
(b)paid personal/ carerds |l eave.

References to the National Employment Standards incluefereence to the extended
parental leave provisions and the extended notice of termination provisions (see
sections746 and 761 of the FW Act).

Interaction between the National Employment Standards and transitional instruments is
dealt with inDivision 1 of Part5 of Schedul&.

No double entitlement

If, before the FW (safety net provisions) commencement day, the
employee has already had the benefit of an entitlement, the amount of
which was calculated by reference to a period of sersibiem (1)

does not result in that period of service with the employer being counted

ng the

again when calculating the employeebs er

the National Employment Standards.

To avoid doubtsubitem(2) does not require an employee toseany
initial qualifying period of service for long service leave again.

Limitation on application of general rule to redundancy pay

Subitem(1) does not apply in relation to an employee and an employer

for the purposes of Subdivision B of Divisid of the National

Employment Standards (which deals with redundancy pay) if the terms
and conditions of employment that
employment by the employer immediately before the FW (safety net
provisions) commencement day did not providedn entitlement to
redundancy pay.
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National Employ ment StandardSchedule 4
Operation of the National Employ ment Standariat 3

6 Accruing entitlements: leave accrued immediately before

the FW (safety net provisions) commencement day

Q) This item applies if, immediately before the FW (safety net provisions)

commencement day, an employee haaamued entitlement to an

amount of paid annual |l eave

or

leave accrued under P&rof the WR Act, a transitional instrument or

otherwise.

2 The provisions of the National Employment Standards relating to taking

that kind of leave (including rates of pay while taking leave), or
cashingout that kind of leave, apply, as a minimum standard, to the
accrued leave as if it had accrued under the National Employment

Standards.

7 Leave that, immediately before the FW (safety net

provisions) commencement day, is being, or is to be,

taken under Part 7 of the WR Act

1) If:
(a) mmediately before the FW (safety net provisions)

paid

commencement day, an employee is taking a period of a type

of leave under Pait of the WR Act; ad

(b) there is an equivalent type of leave under the National

Employment Standards;

the employee is entitled to continue on leave of the equivalent type
under the National Employment Standards for the remainder of the

period.

Note: For example, if an empyee is taking paid annual leave under Faof the WR Act
immediately before the FW (safety net provisions) commencement day, the employee is

entitled to continue on paid annual leave under the National Employment Standards.

(2 If an employee, or his drer spouse or dacto partner (if the spouse or

defacto partner is also an employee), continues on leave under the
National Employment Standards in accordance suithitem(1), the

employee is entitled to adjust any of the following consistently wéh th

provisions of the National Employment Standards in relation to that

type of leave:

(a) the amount of leave the employee is taking or will take;

(b) the time at which the leave is taken;
(c) the arrangements for taking the leave.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Schedule 4National Enploy ment Standards
Part 3 Operation of the National Employment Standards

Note:

3)

Note:

(4)

Note:

(5)

I f t he sspopsk orgeete Ppartner is also an employee, the employees will be
an employee couple for the pumposes of the parental leave provisions of the National
Employment Standards.

If, before the FW (safety net provisions) commencement day:

(a) an emplyee has taken a step that the employee is required to
take so that the employee can, on or after the FW (safety net
provisions) commencement day, take a type of leave referred
to insubitem(1); and

(b) an equivalent step is required under the National
Employment Standards;

the employee is taken to have taken the step under the National
Employment Standards.

For example, if an employee has given the employer an application under 8&dtioh
the WR Act so that the employee can take ordinary méyeleave, the employee is
taken to have given the employer notice under se@doof the FW Act of the taking of
unpaid parental leave.

If an employee is taken, lubitem(3), to have taken a step, in relation
to leave, under the National Employm&tandards, the employee is
entitled to adjust the step consistently with the provisions of the
National Employment Standards in relation to that type of leave.

For example, an employee could vary the content of a notice given to the employer in
relation to the leave, or vary the amount of leave the employee has notified the
employer that the employee intends to take.

The regulations may deal with other matters relating to how the
National Employment Standards apply to leave that, inmediate lyebefor
the FW (safety net provisions) commencement day, is being, or is to be,
taken under Pait of the WR Act.

8 Community service leave

(1)

(2)

An employee may, on or after the FW (safety net provisions)
commencement day, be absent from his or her employnmneletr

Division 8 of the National Employment Standards even if the period of
absence began before that day.

If an employee is absent from his or her employment in accordance with
subitem(1), subsection 111(5) of the National Employment Standards
applies as if a reference to the first 10 days of absence were a reference
to the first 10 days of absence occurring on or after the FW (safety net
provisions) commencement day.
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Operation of the National Employ ment Standariat 3

9 Notice of termination

1) Subdivision A of Divisionll of the National Employme&tandards
applies only to terminations of employment occurring on or after the
FW (safety net provisions) commencement day.

(2 However, that Subdivision does not apply to a termination if notice of
the termination was given before the FW (safety netigions)
commencement day.

10 Redundancy pay

Subdivision B of Divisiornll of the National Employment Standards
applies only to terminations of employment occurring on or after the
FW (safety net provisions) commencement day, even if notice of the
terminaton was given before that day.

11 References to transfers of employment

References to a transfer of employment in:
(a) provisions of the National Employment Standards; and
(b) subsections 22(5) and (6) of the FW Act, as those provisions

apply for the pysoses of the National Employment
Standards;

do not cover a situation where the employee became employed by the
second employer (within the meaning of subsection 22(7) of the FW
Act) at a time before the FW (safety net provisions) commencement
day.

12 Recognised emergency management bodies

A body that was established, or continued in existence, for the purpose,
or for purposes that include the purpose, of enabling one or more
employees to obtain the protection of subsection 659(2) of the WR Act
(which dealtwith unlawful termination) is not a recognised emergency
management body for the purposes of the FW Act.

13 Fair Work Information Statement

The obligation in sectiofi25 of the National Employment Standards for
an employer to give an employee the FairrkMoformation Statement
only applies to an employee who starts employment with the employer
on or after the FW (safety net provisions) commencement day.

14 Regulations

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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The regulations may make provision in relation to how the National
Employment Standasdapply to, or are affected by, things done or
matters occurring before the FW (safety net provisions) commencement
day.
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Schedule 56 Modern awards (other than
enterprise awards)

Part 10 Preliminary

1 Meanings of employee and employer

In this Scheduleempoyeemeans a national system employee and
employermeans a national system employer.
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Part 2 The WR Act award modernisation process

Part 20 The WR Act award modernisation process

2 AIRC to continue and complete the award modernisation

1)

Note:

(2)

3)

(4)

(5)

process

The Australian Industrial Relations Commission isdatinue and
complete the award modernisation process provided for bylBArof
the WR Act (thePart 1L0A award modernisation procegs

Enterprise award etc. modernisation is provided for in Schédule

For that purpose, PatOA of the WR Actontinues to apply on and
after the WR Act repeal day in accordance with this Part.

Without limiting subitem(2), the request under sectBr6C of the WR
Act continues to apply on and after the WR Act repeal day, and may be
varied in accordance withat section.

The Australian I ndustrial Relati
section576H of the WR Act to vary a modern award cannot be
exercised after the modern award has come into operation.

In continuing and completing the PAAA award modernggion
process, the Australian Industrial Relations Commission must have
regard to:
(a) the state of the national economy; and
(b) the likely effects on the national economy of any modern
award that the Commission is considering, or is proposing to
make with special reference to likely effects on the level of
employment and on inflation.

3 Variation and termination of certain transitional

1)

instruments etc. to take account of Part 10A award
modernisation process

FWA must, as soon as practicable aftem@ern award (other than the
miscellaneous modern award) made in the Faétaward
modernisation process comes into operation (and subject to
subitem(3)):
(a) terminate any of the followingr{odernisable instrumenis
that FWA considers are completegpiaced by the modern
award:

() awardbased transitional instruments;
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(i) transitional APCSs; and

(b) if FWA considers that the modern award only partly replaces
a modernisable instrumeéntvary the coverage terms of the
modernisable instrument accorglin

Note 1: The main provisions about transitional instruments are in Schgdated the main
provisions about transitional APCSs are in Scheflule

Note 2: This item does not limit the effect of any other provision of this Act under which a
modernisablénstrument ceases to cover a person from a time earlier than when the
instrument is terminated or varied under this item.

(2 As soon as practicable after all modern awards made in th&@2art
modernisation process have come into operation, FWA musge ¢t
subitem(3)) terminate any remaining modernisable instruments.

3 However, FWA must not, under this item:

(a) terminate a modernisable instrument that is an enterprise
instrument, or that covers employees who are also covered by
an enterprise iteument; or

(b) vary a modernisable instrument that is an enterprise
instrument; or

(c) vary a modernisable instrument so that it ceases to cover
employees who are also covered by an enterprise instrument.

Note: Item9 of Schedulé® deals with terminatio and variation of modernisable instruments
to take account of the entemprise instrument modification process.

4 FWA may establish a process for making decisions under this item to
terminate or vary one or more modernisable instruments.

5) FWA may advie persons or bodies about that process in any way FWA
considers appropriate.

(6) Section625 of the FW Act (which deals with delegation by the
President of functions and powers of FWA) has effect as if
subsectior{2) of that section included a referencd=t’?WA 6 s power s
undersubitem(5).

4 How the FW Act applies to modern awards made in the
Part 10A award modernisation process

1) A modern award made in the Pa&tA award modernisation process is,
for the purposes of the FW Act (and any other law), tagdeta
modern award within the meaning of that Act from the later of the
following days:

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Part 2 The WR Act award modernisation process

(2)

3)

(a) the day on which the award is made;
(b) the FW (safety net provisions) commencement day.

Section49 of the FW Act does not apply for the purposédetirmining

when the modern award comes into operation. Instead, the modern
award comes into operation on the day on which it is expressed to

commence (in accordance with sectigiéY of the WR Act).

The regulations may deal with other matters reldtinigow the FW Act
applies in relation to modern awards made in the Fxktaward
modernisation process.

5 Variations to deal with minor problems attributable to

(1)

Note:

(2)

award modernisation starting before enactment of FW
Act

If FWA considers that there israinor or technical problem with a
modern award that is attributable to the fact that the ®éytaward
modernisation process started before the enactment of the FW Act,
FWA may make a determination varying the modern award to resolve
the problem.

Certain modern awards may, for example, contain references to concepts or provisions
that are not consistent with the FW Act as enacted. This variation power allows FWA to
fix such references.

FWA may make the determination:
(a) on its own initiativeor
(b) on application by an employer, employee, organisation or
outworker entity covered by the modern award; or
(c) on application by an organisation that is entitled to represent
the industrial interests of one or more employers or
employees that areeered by the modern award; or

(d) if the variation is of outworker terms in the modern award
on application by an organisation that is entitled to represent
the industrial interests of one or more outworkers to whom
the terms relate.

6 Review of all modern awards (other than modern enterprise

awards) after first 2 years

60

, 2009

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.



© 0 N O

10

11
12
13

14
15
16

17
18
19

20
21
22

23
24

25
26
27
28

29
30

31
32
33
34

Modern awards (other than enterprise awarBishedule 5
The WR Act award modernisation proceBart 2

(1)

Note:

(2)

(2A)

3)

Note:

(4)

()

(6)

As soon as practicable after the second anniversary 8Mhgsafety
net provisions) commencement deyWA must conduct a reviewf all
modern awardsother than modern enterpriseaads.

The review required by this item is in addition to the annual wage reviews and 4 yearly
reviews of modern awards that FWA is required to conduct under the FW Act.

In the review, FWA must consider whether the modern awards:
(a) achieve thenodern awards objective; and
(b) are operating effectively, without anomalies or technical
problems arising from the P&f®A award modernisation
process.

The review must be such that each modern award is reviewed in its own
right. However, this doesot prevent FWA from reviewing 2 or more
modern awards at the same time.

FWA may make a determination varyiagy of the modern awards
any way that FWA caosiders appropriate to remedy any issues
identified in the review.

Any variation of a mdern award must comply with the requirements of the FW Act
relating to the content of modern awards (see Subdivision A of DivBsafrPart2-3 of
the FW Act).

The modern awards objective applies to FWA making a variation under
this item, and the mimum wages objective also applies if the variation
relates to modern award minimum wages.

FWA may advise persons or bodies about the review in any way FWA
considers appropriate.

Section625 of the FW Act (which deals with delegation by the
Presidenof functions and powers of FWA) has effect as if
subsectiof2) of that section included
undersubitem(5).

7 Review of transitional arrangements included in modern

awards
Q) If:
(a) a modern award includes termme\iewterms under which
FWA may review transitional arrangements included in the
award; and
Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Part 2 The WR Act award modernisation process

(b) the review terms, and the transttional arrangements, were
included in the award in the PAAGA award modernisation
process;

FWA may:
(c) review the award iaccordance with the review terms; and
(d) make a determination varying the award in any way it
considers necessary, having regard to that review.

Note:  Any variation of the modern award must comply with the requirements of the FW Act
relating to the contd of modern awards (see Subdivision A of Divis®aof Part2-3 of
the FW Act).

2 The review terms are taken to be terms that are permitted to be included
in the modern award by Subdivision B of DivisiBrof Part2-3 of the
FW Act.

62 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Part 30 Avoiding reductions in take-home pay

8 Part 10A award modernisation process is not intended to

result in reduction in take-home pay

1) The PartlOA award modernisation process is not intended to resutt in a

reduction in the takéhome pay of employees or outworkers.

2 An empl oy e e 06 stakeshome payd the pay kreemg@ogee

or outworker actually receives:
(a) including wages and incentimased payments, and

additional amounts such as allowances and overtime; but
(b) disregarding the effect of any dedaos that are made as

permitted by sectioB24 of the FW Act.

Note: Deductions permitted by secti@24 of the FW Act may (for example) include

deductions under salary sacrificing arrangements.

3 An employee suffers modernisationrelated reduction inake-home

payif, and only if:

(a) a modern award made in the PHIA award modernisation
process starts to apply to the employee when the award

comes into operation; and

(b) the employee is employed in the same position as (or a
position that is compabde to) the position he or she was
employed in immediately before the modern award came into

operation; and

(o0t he amount of -homepagfonporking ee ds t ake

particular hours or for a particular quantity of work

after the

modern award comes ingperation is less than what would
have been t hehonempgylfoothioeechduss ort a k e
that quantity of work immediately before the award came

into operation; and
dthat reducti on -hame paphi®

employeeds

attributable to the PatDA awad modernisation process.

4 An outworker who is not an employee sufferaedernisationrelated

reduction in takehome payif, and only if:

(a) when a modern award that contains outworker terms comes
into operation, the outworker is a person to whom ocker

terms in the modern award relate; and
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Part 3 Avoiding reductions in takbome @y

(b) the outworker is performing the same work as (or work that
is similar to) the work he or she was performing immediately
before the modern award came into operation; and
(o0t he amount of ethdme payiotwawkingk er 6 s t ak
particular hours or for a particular quantity of work after the
modern award comes into operation is less than what would
have been t hehomeupaywionthdseehoudss®r t a k e
that quantity of work immediately before the awaade
into operation; and

(dt hat reduction +homepaye out wor ker 6s
attributable to the PatOA award modernisation process.

9 Orders remedying reductions in take-home pay

(1)

(2)

(3)

Employees

If FWA is satisfied that an employee, or a class of eyeas, to whom

a modern award applies has suffered a moderniseglated reduction

in takehome pay, FWA may make any ordettgdke-home pay order
requiring, or relating to, the payment of an amount or amounts to the
employee or employees that FWA caless appropriate to remedy the
situation.

Outworkers

If FWA is satisfied that an outworker, or a class of outworkers, to
whom outworker terms in a modern award relate has suffered a
modernisatiofrelated reduction in takkome pay, FWA may make any
order (atake-home pay ordérrequiring, or relating to, the payment of
an amount or amounts to the outworker or outworkers that FWA
considers appropriate to remedy the situation.

General provisions

FWA may make a takbomepay order only on application by:
(a) an employee or outworker who has suffered a
modernisatiofrelated reduction in takkome pay; or

(b) an organisation that is entitled to represent the industrial
interests of such an employee or outworker; or

(c) aperson acting on behalf of a class of such employees or
outworkers.
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(4)

If FWA is satisfied that an application for a talkeme pay order has
already been made in relation to an employee or a class of employees,
or an outworker or a class of outworkers, AWay dismiss any later
application that is made under these provisions in relation to the same
employee or employees, or the same outworker or outworkers.

10 Ensuring that take-home pay orders are confined to the

1)

(2)

circumstances for which they are needed

FWA must not make a takeome pay order in relation to an employee
or class of employees, or an outworker or a class of outworkers, if:
(a) FWA considers that the modernisaticeiated reduction in
take-home pay is minor or insignificant; or
(b) FWA is satisfied that the employee or employees, or
outworker or outworkers, have been adequately compensated
in other ways for the reduction.

FWA must ensure that a takeme pay order is expressed so that:
(a) it does not apply to an employee or outworldeless the
employee or outworker has actually suffered a
modernisatiofrelated reduction in takkome pay; and

(b) if the takehome pay payable to the employee or outworker
under the modern award increases after the order is made,
there is a correspomdj reduction in any amount payable to
the employee or outworker under the order.

11 Take-home pay order continues to have effect so long as

modern award continues to cover the employee or

employees

A take-home pay order made in relation to an employedass of
employees to whom a particular modern award applies continues to
have effect in relation to those employees (subject to the terms of the
order) for so long as the modern award continues to cover the employee
or employees, even if it stops applyiagthe employee or employees
because an enterprise agreement starts to apply.

12 Inconsistency with modern awards and enterprise

agreements
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Part 3 Avoiding reductions in takbome pay

A term of a modern award or an enterprise agreement has no effect in
relation to an employee or outworker to theeat that it is less

beneficial to the employee or outworker than a term of atiakee pay
order that applies to the employee or outworker.

13 Application of provisions of FW Act to take-home pay
orders
The FW Act applies as if the following provisiookthat Act included a
reference to a takkome pay order:
(a) subsection 675(2);
(b) subsection 706(2).

Note:  For compliance with takbome pay orders, see itehof Scheduld 6.
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Schedule 66 Modern enterprise awards

Part 10 Preliminary

1 Meanings of employee and employer

In this Scheduleemployeemeans a national system employee and
employermeans a national system employer.
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Part 2 The enterprise instrument modernisation process

Part 20 The enterprise instrument modernisation

process

Division 18 Enterprise instruments

2 Enterprise instruments

1)

(2)

(2A)

(2B)

3)

Each of the following is aanterprise instrument
(a) an enterprise awadiohsed instrument;
(b) an enterprise preserved collective State agreement.

An enterprise awarebased instrumenis an awarebased transitional
instrument to which subitei2A) or (2B) applies.

This subitem applies to an awardsed transitional instrument that is an
award, if the award covers employees in:
(a) a single enterprise (or a part of a single enterprise) only; or

(b) one or more enterprises, if the employersairy on similar
business activities under the same franchise and are:

() franchisees of the same franchisor; or
(i) related bodies corporate of the same franchisor; or
(i) any combination of the above.

This subitem applies to an awavdsedransitional instrument that is a
notional agreement preserving State awards, if the notional agreement
includes terms and conditions from a State award that covered
employees in:
(a) a single enterprise (or a part of a single enterprise) only; or
(b) oneor more enterprises, if the employers all carried on
similar business activities under the same franchise and were:
() franchisees of the same franchisor; or
(i) related bodies corporate of the same franchisor; or
(i any combination of the above.

An enterprise preserved collective State agreenit transitional
instrument that is a preserved collective State agreement in relation to
which the following paragraphs are satisfied:
(a) a State or Territory law had, on the day before the
commenement of Par2 of Schedule} to theWorkplace
Relations Amendment (Work Choices) Act 2006 effect
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(however described) of converting a State award into the
relevant State employment agreement;

(b) if the State award had continued to have effect atiosl to
employees, a notional agreement preserving State awards to
which subitem(2B) applies would have been taken to come
into operation in relation to those employees.

3 Meaning of single enterprise and part of a single enterprise

D A single enterpriseis:
(a) a business, project or undertaking that is carried on by an
employer; or
(b) the activities carried on by:
() the Commonwealth, a State or a Territory; or

(i) a body, association, office or other entity established for
a public purpose bgr under a law of the
Commonwealth, a State or a Territory; or

(i) any other body in which the Commonwealth, a State or
a Territory has a controlling interest.

(2 For the purposes afubitem(1), if 2 or more employers carry on a
business, project amdertaking as a joint venture or common
enterprise, the employers are taken to be one employer.

3 For the purposes afubitem(1), if 2 or more related bodies corporate
each carry on a single enterprise:

(a) the bodies corporate are taken to be onelayep and
(b) the single enterprises are taken to be one single enterprise.

Note: However, an enterprise instrument or a modern enterprise award could just relate to a
part of that single enterprise.
4 A part of a single enterpriséncludes, for exampl:
(a) a geographically distinct part of the single enterprise; or

(b) a distinct operational or organisational unit within the single
enterprise.

Division 20 The enterprise instrument modernisation
process

4 The enterprise instrument modernisation process
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Schedule 6 Modern enterprise awards
Part 2 The enterprise instrument modernisatjmrocess

(1)

(2)

3)

(4)
()

The enterprise instrument modernisation processthe process of
making modern awards under this Division to replace enterprise
instruments.

On application, FWA may make a modern awanhern enterprise
award to replace an enterprise ingtrent.

The application may be made only:
(a) by a person covered by the enterprise instrument; and

(b) during the period starting on th€R Act repeal daynd
ending at the end of december 2013.

A modern enterprise award must be made by aBeuith.

In deciding whether or not to make a modern enterprise award, and in
determining the content of that award, FWA must take into account the
following:

(a) the circumstances that led to the making of the enterprise
instrument rather than an ingtnent of more general
application;

(b) whether there is a modern award (other than the
miscellaneous modern award) that would, but for the
enterprise instrument, cover the persons who are covered by
the instrument, or whether such a modern award is like ly
be made in the PatDA award modernisation process;

(c) the content, or likely content, of the modern award referred to
in paragraplfb) (taking account of any variations of the
modern award that are likely to be made in the Bt
award modernis@n process);

(d) the terms and conditions of employment applying in the
industry in which the persons covered by the enterprise
instrument operate, and the extent to which those terms and
conditions are reflected in the instrument;

(e) the extent to whh the enterprise instrument provides
enterprisespecific terms and conditions of employment;

(f) the likely impact on the persons covered by the enterprise
instrument, and the persons covered by the modern award
referred to inparagrapt{b), of a decisio to make, or not
make, the modern enterprise award, including any impact on
the ongoing viability or competitiveness of any enterprise
carried on by those persons;

70

, 2009

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.



o 01 b w N

o ~

10

11

12
13

14

15
16

17
18

19
20

21
22
23
24
25

26
27
28
29
30
31
32
33
34
35

Modern enterprise awardSchedule 6
The enterprise instrument modernisation procBast 2

Note:

(5A)

Note:

(6)

(g) the views of the persons covered by the enterprise
instrument;

(h) any other matteprescribed by the regulations.
A variation referred to in paragragt) may, for example, be a variation to reflect the

out come of the AFPCO6s final wage review
arrangements in the modern award.

If FWA makes a modern enterprise award before the FW (safety net
provisions) commencement day, the modern enterprise award must not
be expressed to commence on a day earlier than the FW (safety net
provisions) commencement day.

For when a modern enterpria@ard is in operation, see iteli.

The regulations may deal with other matters relating to the enterprise
instrument modernisation process.

5 Enterprise instruments: termination by FWA

1)

(2)

(3)

(4)

A person covered by an enterprise instrument may apply # o
FWA to terminate the instrument.

The application may be made only during the period starting o/VEe
Act repeal dayand ending at the end of Blecember 2013.

If an application for FWA to terminate the enterprise instrument is
made undesubitem(1), FWA may:

(a) terminate the enterprise instrument; or

(b) decide that the enterprise instrument should not be
terminated; or

(c) decide to treat the application as if it were an application
under iten.

In making a decision undsubitem (3), FWA must take into account
the following:

(a) the circumstances that led to the making of the enterprise
instrument rather than an instrument of more general
application;

(b) whether there is a modern award (other than the
miscellaneous modern aveR that would, but for the
enterprise instrument, cover the persons who are covered by
the instrument, or whether such a modern award is likely to
be made in the PatDA award modernisation process;
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Part 2 The enterprise instrument modernisation process

Note:

Q)

(c) the content, or likely content, of the modern adviaaferred to
in paragraplfb) (taking account of any variations of the
modern award that are likely to be made in the Bkt
award modernisation process);

(d) the terms and conditions of employment applying in the
industry in which the persons covetggthe enterprise
instrument operate, and the extent to which those terms and
conditions are reflected in the instrument;

(e) the extent to which the enterprise instrument provides
enterprisespecific terms and conditions of employment;

() the likely impact on the persons covered by the enterprise
instrument, and the persons covered by the modern award
referred to inparagrapt{b), of a decision to terminate, or not
terminate, the enterprise instrument, including any impact on
the ongoing viability or cmpetitiveness of any enterprise
carried on by those persons;

(g) the views of the persons covered by the enterprise
instrument;

(h) any other matter prescribed by the regulations.

A variation referred to in paragraft) may, for example, be a vation to reflect the
outcome of the AFPCo6s final wage review
arrangements in the modern award.

If FWA terminates the enterprise instrument, the termination operates
from the day specified in the decisiont¢ominate the instrumenbeing

a day that is not earlier than the FW (safety net provisions)
commencement day

6 The modern enterprise awards objective

1)

(2)

Notel:

Note 2:

The modern awards objective and the minimum wages objective apply
to FWA making a moderanterprise award under this Division.

However, in applying the modern awards objective and the minimum
wages objective, FWA must recognise that modern enterprise awards
may provide terms and conditions tailored to reflect employment
arrangements thatille been developed in relation to the relevant
enterprises. This is thmodern enterprise awards objective

See also iter1 (enterprise instrument modernisation process is not intended to result
in reduction in takdhome pay).

See also it 16A (how the FW Act applies to the enterprise instrument modernisation
process before the FW (safety net provisions) commencement day).
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7 Terms of modern enterprise awards

1) Subject to this item and ite&) Division 3 of Part2-3 of the FW Act
(which deals with terms of modern awards) applies in relation to a

modern enterprise award made under this Division.

Note: See also iteh6A (how the FW Act applies to the enterprise instrument modernisation

process before the FW (safety net provisions) commesrteday ).

Increases in entitlements

2 If the making of a modern enterprise award results in an increase in an
empl oyeeds entitlements, the modern

the increases to take effect in stages.

Industry-specific redundancy schemes

3 If a modern award includes an indusspecific redundancy scheme in
relation to a particular industry, and FWA makes a modern enterprise
award that covers persons who operate in that industry, FWA may

include the industrgpecific redundancy scherimethe modern
enterprise award.

8 Coverage terms

Coverage terms must be included

(D A modern enterprise award must include teromwérage termyssetting

out, in accordance with this item:

(a) the enterprise or enterprises to which the modern enterprise

award relates; and

(b) the employer or employers, employees and organisations that

are covered by the modern enterprise award.

Enterprises

(2 A modern enterprise award must be expressed to relate:

(a) to a single enterprise (or a part of a single gmisx) only; or
(b) to one or more enterprises, but only if the employers all carry
on similar business activities under the same franchise and

are:
() franchisees of the same franchisor; or

(i) related bodies corporate of the same franchisor; or

(i) any combination of the above.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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3)

(4)

(5)

(6)

(7)

(8)

Employers and employees

A modern enterprise award must be expressed to cover:

(a) a specified employer that carries on, or specified employers
that carry on, the enterprise or enterprises referred to in
subitem(2); and

(b) specified employees of the employer or employers covered
by the modern enterprise award.

Organisations

A modern enterprise award may be expressed to cover one or more
specified organisations, in relation to:

(a) all or specified employees ocered by the award; or

(b) the employer, or all or specified employers, covered by the
award.

Outworker entities

A modern enterprise award must not be expressed to cover outworker
entities.

How coverage etc. is expressed

For the purposes alubitem(2), an enterprise must be specified:
(a) if paragrapl{2)(a) applies to the enterpr&doy name; or

(b) if paragrapt{2)(b) applies to the enterpr&edby name, or by
the name of the franchise.

For the purposes afubitems3) and (4):

(a) an employe or employers may be specified by name or by
inclusion in a specified class or specified classes; and

(b) employees must be specified by inclusion in a specified class
or specified classes; and

(c) organisations must be specified by name.

Employees not traditionally covered by awards etc.

A modern enterprise award must not be expressed to cover classes of
employees:
(a) who, because of the nature or seniority of their role, have
traditionally not been covered by awards (whether made
under laws of ta Commonwealth or the States); or
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Note:

(b) who perform work that is not of a similar nature to work that
has traditionally been regulated by such awards.

For example, in some industries, managerial employees have traditionally not been
covered by awards.

9 Variation and termination of certain transitional

(1)

(2)

Note 1:

Note 2:

3)

(3A)

instruments etc. to take account of enterprise
instrument modernisation process

If FWA makes a modern enterprise award to replace an enterprise
preserved collective State agreement, the agreenmembdtes when
the modern award comes into operation.

FWA must, as soon as practicable after a modern enterprise award that
is made to replace an enterprise instrument comes into operation:

(a) terminate the enterprise instrument (if it has not already
terminated undesubitem(1)); and

(b) vary or terminate (as appropriate) any of the following
(modernisable instrumenis

() other awarebased transitional instruments;
(i transitional APCSs;
so that employees who were covered by the enterprise

instrument are no longer covered by those modernisable
instruments.

The main provisions about transitional instruments are in Schadated the main
provisions about transitional APCSs are in Scheflule

This item does not limit the effeof any other provision of this Act under which a
modernisable instrument ceases to cover a person from a time earlier than when the
instrument is terminated or varied under this item.

If FWA decides not to make a modern enterprise award to replace an
enterprise instrument, the instrument terminates when that decision
comes into operation.

Despite subiteng3), if, before the FW (safety net provisions)
commencement day, FWA makes a decision not to make a modern
enterprise award to replace an entsginstrument, the decision must
not come into operation before the FW (safety net provisions)
commencement day.
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(4)

(5)

If, by the end of the period specified in paragraph 4(3)(b), no
application under item or 5 has been made in relation to an enterprise
instrument, the instrument terminates at the end of that period.

As soon as practicable after all modern enterprise awards made in the
enterprise instrument modernisation process have come into operation,
FWA must terminate any remaining modernisabhf&ruments.

10 Notification of the cut-off for the enterprise instrument

(1)

(2)
3)

modernisation process

FWA must, at least 6 months before the end of the period specified in
paragraph 4(3)(b), advise any persons still covered by an enterprise
instrument:
(a) that the period for making applications under itehand 5
ends on 3December 2013; and
(b) of the consequences for the enterprise instrument if an
application in relation to the instrument is not made.

FWA may give that advice by any means it cdess appropriate.

Section625 of the FW Act (which deals with delegation by the

President of functions and powers of FWA) has effect as if
subsectof2) of that section included
and powers under this item.

Division 30 Avoiding reductions in take-home pay

11 Enterprise instrument modernisation process is not

1)

(2)

Note:

intended to result in reduction in take-home pay

The enterprise instrument modernisation process is not intended to
result in a reduction in the talke®me payof employees.

An e mp ltakeyheme pagis the pay an employee actually receives:
(a) including wages and incentilgased payments, and
additional amounts such as allowances and overtime; but

(b) disregarding the effect of any deductions thatraagle as
permitted by sectioB24 of the FW Act.

Deductions permitted by secti®24 of the FW Act may (for example) include
deductions under salary sacrificing arrangements.
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3 An employee suffers modernisationrelated reduction in takehome
payif, and only if:

(a) a modern enterprise award made in the enterprise instrument
modernisation process starts to apply to the employee when
the award comes into operation; and

(b) the employee is employed in the same position as (or a
position that is coparable to) the position he or she was
employed in immediately before the modern enterprise award
came into operation; and

(o0t he amount of -homepagfonporking ee d6s t ake
particular hours or for a particular quantity of work after the
modern eterprise award comes into operation is less than

what would have behemepayfoe empl oyeeds

those hours or that quantity of work immediately before the
award came into operation; and
(dthat reduction -homepaphie empl oyeeds
attribuable to the enterprise instrument modernisation
process.

12 Orders remedying reductions in take-home pay

D If FWA is satisfied that an employee, or a class of employees, to whom
a modern enterprise award applies has suffered a modernisdéitad
reduction in takehome pay, FWA may make any ordeitdke-home
pay orde) requiring, or relating to, the payment of an amount or
amounts to the employee or employees that FWA considers appropriate
to remedy the situation.

2 FWA may make a takbome payorder only on application by:
(a) an employee who has suffered a modernisatdasted
reduction in takehome pay; or
(b) an organisation that is entitled to represent the industrial
interests of such an employee; or
(c) a person acting on behalf of ks of such employees.

3 If FWA is satisfied that an application for a talkeme pay order has
already been made in relation to an employee or a class of employees,
FWA may dismiss any later application that is made under these
provisions in relation tthe same employee or employees.

13 Ensuring that take-home pay orders are confined to the
circumstances for which they are needed
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D FWA must not make a tak@ome pay order in relation to an employee
or class of employees fif:
(a) FWA considers that thenodernisatiosrelated reduction in
take-home pay is minor or insignificant; or

(b) FWA is satisfied that the employee or employees have been
adequately compensated in other ways for the reduction.

2 FWA must ensure that a takeme pay order is expreskso that:

(a) it does not apply to an employee unless the employee has
actually suffered a modernisatioalated reduction in
take-home pay; and

(b) if the takehome pay payable to the employee under the
modern enterprise award increases after ther gdeade,
there is a corresponding reduction in any amount payable to
the employee under the order.

14 Take-home pay order continues to have effect so long as
modern enterprise award continues to cover the
employee or employees

A take-home pay order made relation to an employee or class of
employees to whom a particular modern enterprise award applies
continues to have effect in relation to those employees (subject to the
terms of the order) for so long as the modern enterprise award continues
to coverthe employee or employees, even if it stops applying to the
employee or employees because an enterprise agreement starts to apply.

15 Inconsistency with modern enterprise awards and
enterprise agreements
A term of a modern enterprise award or an ensggreement has no
effect in relation to an employee to the extent that it is less beneficial to
the employee than a term of a tdl@me pay order that applies to the
employee.

16 Application of provisions of FW Act to take-home pay
orders
The FW Act apfes as if the following provisions of that Act included a
reference to a taklBome pay order:
(a) subsection 675(2);
(b) subsection 706(2).

Note:  For compliance with takbome pay orders, see iteéhof Scheduld 6.
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Division 40 Application of the FW Act

16A How the FW Act applies to the modernisation process
before the FW (safety net provisions) commencement
day

For the purposes of making a modern enterprise award before the FW
(safety net provisions) commencement day, the following provisions of

the FWAct apply as if they had already commenced:
(a) Part2-2 (which deals with the National Employment
Standards);
(b) section134 (which deals with the modern awards objective);
(c) Division 3 of Part2-3 (which deals with terms of modern
awards);

(d) section284 (which deals with the minimum wages
objective);

(e) any provisions that are necessary for the effectual operation

of the provisions referred to in paragrajagto (d).

17 How the FW Act applies to modern awards made in the
enterprise instrument modernisation process

1) A modern enterprise award made under Dividds, for the purposes

of the FW Act (and any other law), taken to be a modern award (being a
modern enterprise award) within the meaning of that Act from the day

on which the moérn enterprise award is made.

2 Section49 of the FW Act does not apply for the purpose of determining
when the modern enterprise award comes into operation. Instead, the
modern enterprise award comes into operation on the day on which it is
expressed toommence, being a day that is not earlier than the day on

which the modern enterprise award is made.

3 The regulations may deal with other matters relating to how the FW Act

applies in relation to modern enterprise awards.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
79



© 0 N o O

10

12

13

14

15

16
17

18

19

20

21

22

23

24

25

26

27

28

Schedule 6 Modern enterprise awards
Part 3 Amendments

Part 30 Amendments

Fair Work Act 2009

18 Section 12 (definition of award modernisation process)
Repeal the definition, substitute :

award modernisation processeans:

(a) the process of making modern awards under Bxktof the
Workplace Relations Act 1998&s continued by Pa2tof
Schedulés of theFair Work (Transitional Provisions and
Consequential Amendments) Act 2088d

(b) the enterprise instrument modernisation process provided for
by Part2 of Schedulé of theFair Work (Transitional
Provisions and Consequential Amendisgict 2009

19 Section 12 (definition of coverage terms)
Repeal the definition, substitute:

coverage terms

(a) in relation to a modern award (other than a modern enterprise
award): see sectidiv3; and
(b) in relation to a modern enterprise awara: sectiori43A.

20 Section 12
Insert:
modern enterprise awardsee subsection 168A(2).
21 Section 12
Insert:
modern enterprise awards objectivgee subsection 168B(1).
22 Section 12
Insert:

part of a single enterprisesee subsection 168A(6).

23 Section 12

80 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Insert:

single enterprisesee sectiol68A.

24 Section 132 (after the paragraph relating to Division 6)
Insert:

Division 7 contains additional provisions relating to modern
enterprise awards.

25 Atthe end of section 143
Add:

Modern enterpris awards

(8) A modern award (other than a modern enterprise award) must be
expressed not to cover employees who are covered by a modern
enterprise award, or an enterprise instrument (within the meaning
of the Fair Work (Transitional Provisions and Consespiial
Amendments) Act 200%r employers in relation to those
employees.

(9) This section does not apply to modern enterprise awards.

Note: The headingtosectich4 3 i s al t er ed odbrmpodeanchwardsagherat t he
than modern enterprise award® .

26 After section 143
Insert:

143A Coverage terms of modern enterprise awards

Coverage terms must be included

(1) A modern enterprise award must include terotwérage terms
setting out, in accordance with this section:
(a) the enterprise or entatpes to which the modern enterprise
award relates; and
(b) the employers, employees and organisations that are covered
by the modern enterprise award.
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Enterprises

(2) A modern enterprise award must be expressed to relate:
(a) to a single enterprise (arpart of a single enterprise) only; or

(b) to one or more enterprises, but only if the employers all carry
on similar business activities under the same franchise and
are:

(i) franchisees of the same franchisor; or
(i) related bodies corporate of theme franchisor; or
(ii) any combination of the above.

Employers and employees

(3) A modern enterprise award must be expressed to cover:

(a) a specified employer that carries on, or specified employers
that carry on, the enterprise or enterprises referred to in
subsectior{2); and

(b) specified employees of employers covered by the modern
enterprise award.

Organisations

(4) A modern enterpres award may be expressed to cover one or more
specified organisations, in relation to:

(a) all or specified employees covered by the award; or

(b) the employer, or all or specified employers, covered by the
award.

Outworker entities

(5 A modern enterfise award must not be expressed to cover
outworker entities.

How coverage etc. is expressed

(6) For the purposes afubsectiorf2), an enterprise must be specified:
(a) if paragrapt{2)(a) applies to the enterpr&dyy name; or

(b) if paragraph{2)(b) applies to the enterprigeby name, or by
the name of the franchise.

(7) For the purposes afubsectiong3) and (4):

82
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(a) an employer or employers may be specified by name or by
inclusion in a specified class or specified classes; and

(b) employees must b&pecified by inclusion in a specified class
or specified classes; and

(c) organisations must be specified by name.

Employees not traditionally covered by awards etc.

(8) A modern enterprise award must not be expressed to cover classes
of employees:

(a) who, because of the nature or seniority of their role, have
traditionally not been covered by awards (whether made
under laws of the Commonwealth or the States); or

(b) who perform work that is not of a similar nature to work that
has traditionally beeregulated by such awards.

Note: For example, in some industries, managerial employees have
traditionally not been covered by awards.

27 Atthe end of Part 2-3
Add:

Division 70 Additional provisions relating to modern
enterprise awards

168A Modern enterprise awards

(1) This Division contains additional provisions that relate to modern
enterprise awards. The provisions in this Division have effect
despite anything else in this Part.

(2) A modern enterprise awarig a modern award that is@essed to
relate to:

(a) a single enterprise (or a part of a single enterprise) only; or

(b) one or more enterprises, if the employers all carry on similar
business activities under the same franchise and are:

() franchisees of the same franchisar; o
(i) related bodies corporate of the same franchisor; or
(i) any combination of the above.

(3) A single enterprises:
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(a) a business, project or undertaking that is carried on by an
employer; or
(b) the activities carried on by:
() the Commonwalth, a State or a Territory; or

(i) a body, association, office or other entity established for
a public purpose by or under a law of the
Commonwealth, a State or a Territory; or

(ii) any other body in which the Commonwealth, a State or
a Territory ha a controlling interest.

(4) For the purposes afubsectior{3), if 2 or more employers carry on
a business, project or undertaking as a joint venture or common
enterprise, the employers are taken to be one employer.

(5) For the purposes aiubsectior{3), if 2 or more related bodies
corporate each carry on a single enterprise:

(a) the bodies corporate are taken to be one employer; and
(b) the single enterprises are taken to be one single enterprise.

Note: However, a modern enterprise award could jeldte to a part of that
single enterprise.
(6) A partof a single enterpriséncludes, for example:
(a) a geographically distinct part of the single enterprise; or
(b) a distinct operational or organisational unit within the single
enterprise.

168B The modern enterprise awards objective

What is the modern enterprise awards objective?

(1) FWA must recognise that modern enterprise awards may provide
terms and conditions tailored to reflect employment arrangements
that have been developed in relatiothi® relevant enterprises.

This is themodern enterprise awards objective

When does the modern enterprise awards objective apply?

(2) The modern enterprise awards objective applies to the performance
of FWAG6s functions or fpheywlates under t hi
to modern enterprise awards.

84 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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References to the modern awards objective

(3) A reference to the modern awards objective in this Act, other than
sectionl34, is taken to include a reference to the modern enterprise
awards objective.

168C Rules about making and revoking modern enterprise awards

Making modern enterprise awards

(1) FWA must not, under this Part:
(a) make a modern enterprise award; or

(b) make a determination varying a modern award so that it
becomes a modern enterpriseaad.

Note: Modern enterprise awards can be made only in accordance with the
enterprise instrument modernisation process provided for by2 Pért
Schedules of theFair Work (Transitional Provisions and
Consequential Amendments) Act 2009

Revoking moderanterprise awards

(2) FWA may make a determination revoking a modern enterprise
award only on application under sectis8.

(3) FWA must not make a determination revoking a modern enterprise
award unless FWA is satisfied that:
(a) the award is obsoleta no longer capable of operating; or
(b) all the employees covered by the award will, when the
revocation comes into operation, be covered by a different
modern award (other than the miscellaneous modern award
or a modern enterprise award) that is appate for them.

(4) In deciding whether to make a determination revoking a modern
enterprise award FWA must take into account the following:

(a) the circumstances that led to the making of the modern
enterprise award;

(b) the content of the modern awlaeferred to in
paragrapt(3)(b);

(c) the terms and conditions of employment applying in the
industry in which the persons covered by the modern
enterprise award operate, and the extent to which those terms
and conditions are reflected in the modern gmige award;

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Part 3 Amendments

(d) the extent to which the modern enterprise award provides
enterprisespecific terms and conditions of employment;

(e) the likely impact on the persons covered by the modern
enterprise award, and the persons covered by the modern
award rderred to inparagraph{3)(b), of a decision to revoke,
or not revoke, the modern enterprise award, including any
impact on the ongoing viability or competitiveness of any
enterprise carried on by those persons;

() the views of the persons covered by tiedern enterprise
award;

(g) any other matter prescribed by the regulations.

168D Rules about changing coverage of modern enterprise awards

(1) FWA must not make a determination varying a modern enterprise
award so as to extend the coverage of the magleterprise award
so that it ceases to be a modern enterprise award.

(2) In deciding whether to make a determination varying the coverage
of a modern enterprise award in some other way, FWA must take
into account the following:

(a) the circumstancesdiled to the making of the modern
enterprise award;

(b) whether there is a modern award (other than the
miscellaneous modern award or a modern enterprise award)
that would, but for the modern enterprise award, cover the
persons covered, or proposed tacheered, by the modern
enterprise award,

(c) the content of the modern award referred foeiragraphb);

(d) the terms and conditions of employment applying in the
industry in which the persons covered, or proposed to be
covered, by the modern awarpesate, and the extent to
which those terms and conditions are reflected in the modern
enterprise award;

(e) the extent to which the modern enterprise award provides
enterprisespecific terms and conditions of employment;

() the likely impact on the persons covered, or proposed to be
covered, by the modern enterprise award, and the persons
covered by the modern award referred tpanagrapkfb), of
a decision to make, or not make, the variation, including any
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impact on the ayoing viability or competitiveness of any
enterprise carried on by those persons;

(9) the views of the persons covered, or proposed to be covered,

by the modern enterprise award;
(h) any other matter prescribed by the regulations.

28 Subsection 292(1)
Repeal the subsection, substitute:

(1) If FWA makes one or more determinations varying modern award
minimum wages in an annual wage review, FWA must publish the

rates of those wages as so varied:

(a) for wages in a modern award (other than a modern eiserp

awardp before 1July in the next financial year; and

(b) for wages in a modern enterprise avéaes soon as
practicable.

Note: FWA must also publish the modern award as varied (see s&é&8)n

Note: The headingto sectid92 is altered by omittingoy 1 Julyo .

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009

87



0 N o o

Schedule 7 Enterprise agreements and workplace determinations made under the FW
Act
Part 1 Preliminary

Schedule 70 Enterprise agreements and
workplace determinations made under
the FW Act

Part 10 Preliminary

1 Meanings of employer and employee

In this Scheduleemployeameans a national system employee, and
employermeans a national systeemployer.

88 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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7

Transitional provisions relating to the application of thedisadvantage test to
enterprise agreementsade and varied during bridging perid®art 2

Part 20 Transitional provisions relating to the
application of the no-disadvantage test to
enterprise agreements made and varied
during bridging period

Division 10 Enterprise agreements and variations made
during bridging period must pass
no-disadvantage test

2 Approval of agreement or variation by FWAQJ passing the
no-disadvantage test

Q) Paragraph 186(2)(d) of the FW Act (including as that paragraph has

effect under subsection 211(3) of that Act) and subsection 211(5) of that

Act apply in relatn to:

(a) an enterprise agreement made during the bridging period; and

(b) a variation of an enterprise agreement, if the variation was
made during the bridging period;

as if the words fnAbetter off over al/l

i ndisadvantag test as set out in Divisighof Part2 of Schedul& to
the Fair Work (Transitional Provisions and Consequential
Amendments) Act2009 wer e substituted.

2 Paragraph 189(1)(b) of the FW Act applies in relation to an enterprise
agreement made duringtber i dging period as i
overall testo wer e-disadwantagededt asasetd
out in Division2 of Part2 of Schedule to theFair Work (Transitional
Provisions and Consequential Amendments) Act@00%v e r e
substituted.

Note:  This means that sectid®3 (which deals with passing the better off overall test) and
subsections 211(4) and (5) (which deal with applying the better off overall test to
agreements as proposed to be varied) of the FW Act will have no effectiorétathe
approval by FWA of agreements and variations during the bridging period.

Division 20 The no-disadvantage test

3 Definitions

1) In this Division:

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 7 Enterprise agreements and workplace determinations made under the FW
Act

Part 2 Transitional provisions relating to the application of thedisadvantage test to
enterprise agreements made and varied during bridging period

designated awardfor an employee or employees who are or may be
covered by an enterpriggreement, means an award determined by the
FWA under iten8, and includes an award taken to be so designated in
relation to the employee or employees under fgomless a different
award has been designated in relation to the employee or employees
underitem 8).

industrial instrumentmeans any of the following:
(@) an AWA;
(b) a workplace agreement;
(c) a prereform AWA;
(d) a prereform certified agreement;
(e) a workplace determination (within the meaning of the WR
Act);
() a sectiorl70MX award
(g) an old IR agreement;
(h) a preserved State agreement.

reference instrumenbas the meaning given by subitem 5(1).
relevant general instrumenias the meaning given by subitem 5(2).

Application of this Division to variations

2 Unless the contramtention appears, this Division applies to an
enterprise agreement as proposed to be varied in a corresponding way to
the way in which it applies to an enterprise agreement.

(3) For the purposes afubitem(2):

(a) a reference in a provision of this Dsion to an employee
who is covered by the agreement is taken to be a reference to
an employee who is one of the affected employees for the
variation of the agreement (within the meaning of the FW
Act); and

(b) a reference in a provision of this Divisiamthe employees
who are covered by the agreement is taken to be a reference
to the affected employees for the variation; and

(c) a reference in a provision of this Division to an application
for approval of the agreement under secti8b of the FW
Act is taken to be a reference to an application for approval
of a variation of the agreement under sec?ib@ of that Act.

90 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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7
Transitional provisions relating to the application of thedisadvantage test to
enterprise agreements made and varied during bridging pProti2

(4)

Application of this Division to prospective employees

For the purposes of applying this Division to an enterprise agreement, a
reference to an employee who is covered by the enterprise agreement is,
so far as the context permits, taken to include a reference to a person
who may at a future time be covered by the enterprise agreement.

4 When does an agreement pass the no-disadvantage test?

(1)

(2)

Note:

3)

(4)

An enterprise agreement passes thelisadvantage test if FWA is

satisfied that the agreement does not, or would not result, on balance, in
a reduction in the overall terms and conditions of employment of the
employees who are covered by the agreet under any reference
instrument relating to one or more of the employees.

For the purposes afubitem(1):
(a) a law of a State or Territory that:
() relates to long service leave; and
(i) applied, immediately before the application was made
for approval of the agreement under sect®b of the
FW Act, to an employee referred to in that subitem, or
would have applied to such an employee if he or she
had been employed by the employer at that time;
is taken, to the extent that it provides lforg service leave,
to be a reference instrument relating to the employee; and
(b) if, apart from this subitem, the only reference instrument
relating to the employee is a designated award for the
employe® the designated award is to be disregarded to the
extent (if any) that it provides for long service leave.

An enterprise agreement made during the bridging period will prevail over a law of a
State or Territory, to the extent of any inconsistency, so far as that law deals with long
service leave (seitem17).

An enterprise agreement or a variation of an enterprise agreement is
taken to pass the fatisadvantage test if there is no reference instrument
in relation to any of the employees who are covered by the agreement.

To avoid doubt, if thee is a reference instrument in relation to one or
more, but not all, of the employees referred teubitem(1):
(a) if the agreement passes thedi®advantage test under
subitem(1)d it passes the test in relation to all employees
who are covered by ¢hagreement; or

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009

91



w N e

16
17
18
19
20

21

22
23

24

25
26

27

28
29
30
31
32
33
34
35
36
37
38

Schedule 7 Enterprise agreements and workplace determinations made tinedew

Act

Part 2 Transitional provisions relating to the application of thedisadvantage test to
enterprise agreements made and varied during bridging period

Note 1:

Note 2:

Note 3:

Note 4:

()

(b) if the agreement does not pass thedisadvantage test under
subitem(1)d it does not pass the testin relation to any
employees who are covered by the agreement.

In addition to the nalisadvantage test, during the bridgingipeérthe Australian Fair
Pay and Conditions Standard prevails over an enterprise agreement to the extent to
which the Australian Fair Pay and Conditions Standard provides a more favourable
outcome for the employee or employ@esee subitem 27(1).

From the FW (safety net provisions) commencement day, a term of an enterprise
agreement has no effect to the extent it excludes the National Employment Standards or
any provision of the National Employment Standards (see se&fasd 56 of the FW

Act).

This item applies to an enterprise agreement as proposed to be varied in a corresponding
way to the way in which it applies to an entemprise agreednsae subitems 3(2) and

@A)

See iteml0 for how FWA makes decisions under this item.

For the purposes of determining whether an enterprise agreement as
proposed to be varied passes thelsadvantage test, FWA must
disregard any individual flexibility arrangement that has been agreed to
by an affected employee and his or her employer umeéeliexibility

term in the agreement.

5 Reference instruments etc.

(1)

(2)

A reference instrumentin relation to employees who are covered by
an enterprise agreement, is:

(a) any relevant general instrument; or

(b) if there is no relevant general instrurt@many designated
award;

for one or more of the employees.

A relevant general instrumentor an employee who is covered by an
enterprise agreement, is an awbesded transitional instrument:

(a) that regulates, or would but for an enterprise agreeament
another industrial instrument having come into operation
regulate, any term or condition of employment of persons
engaged in the same kind of work as that performed or to be
performed by the employee under the enterprise agreement;
and

(b) that appliel, or would but for an enterprise agreement or
another industrial instrument having come into operation
have applied, to the employeeds

92
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before the day on which the application for approval of the
agreement was made under sectiBf ofthe FW Act.

6 Enterprise agreement to be tested as at test time

1)

(2)

In deciding whether an enterprise agreement passes, or does not pass,
the nedisadvantage test, FWA must consider it as in existence at the
test time.

Thetest times the time whetthe application for approval of the
agreement was made under sectiBh of the FW Act.

7 Designated awardsd before application for FWA approval

(1)

(2)

(3)

FWA may, on application by an employer, determine that an award is a
designated award for an employee aisslof employees of the
employer.

FWA may make a determination under this item only if it is satisfied
that:

(a) the employee or employees are or may be employed in an
industry or occupation in which the terms and conditions of
the kind of work perfaned or to be performed by the
employee or employees:

() are usually regulated by an award; or

(i) would, but for an enterprise agreement or another
industrial instrument having come into operation,
usually be regulated by an award; and

(b) unlessthere is a designated award for the employee or
employees, there would be no reference instrument relating
to the employee or employees; and

(c) there is an award that satisfies the requirements specified in
subitem(3).

An award or awards determinbg FWA under this item:

(a) must be an award or awards regulating, or that would, but for
an enterprise agreement or another industrial instrument
having come into operation, regulate, terms or conditions of
employment of employees engaged in the sanaedfinvork
as the work performed or to be performed by the employee or
employees; and

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009

93



~N o O A~ W N R

[e¢]

10
11
12
13

14
15
16
17
18
19
20
21

22
23

24
25
26

27

28

29
30
31

32
33

34
35

Schedule 7 Enterprise agreements and workplace determinations made under the FW
Act

Part 2 Transitional provisions relating to the application of thedisadvantageest to
enterprise agreements made and varied during bridging period

(b) must, in the opinion of FWA, be an award or awdhads
would be appropriate for the purpose referred to in paragraph
8(3)(b) if an application were made for approvaan
enterprise agreement under secfi8b of the FW Act; and

(c) must not be an award that regulates the terms and conditions
of employment in a single business only (being the single
business specified in the award).

4 An award determined underghitem in relation to an employee or
employees is taken to be the designated award determined by FWA
under itenB in relation to the employee or employees ff, later, an
application is made for approval of an enterprise agreement under
section185 of the FWACct, in relation to the employee or the
employees.

(5) Despitesubitem(4), FWA may determine under iteBrthat another
awardis a designated award in relation to the employee, or in relation to
some or all of the employees, if:

(a) FWA becomes aware afformation that was not available to
it at the time of the determination undaibitem(1); and

(b) FWA is satisfied that, had that information been available to
it at that time, FWA would have determined under
subitem(1) the other award to be the dewited award.

(6) FWA may determine different awards undebitem(1) in relation to
different employees.

@) In this item, a reference to an employee or employees of an employer
includes a reference to a person or persons who may become an
employee or enipyees of the employer.

(8) A determination made under this item is not a legislative instrument.

8 Designated awardsd after application for FWA approval

D This item applies to an enterprise agreement if there is no relevant
general instrument in relatido an employee who is, or a class of
employees who are, covered by the agreement.

(2 FWA must determine that an award is a designated award for the
employee or employees referred tasubitem(1), if it is satisfied that:

(a) on the date on which thegplication for approval of the
enterprise agreement was made under set®drof the FW

94 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Act, the employee or employees are or would be employed in
an industry or occupation in which the terms and conditions
of the kind of work performed or to be perforngy the
employee or employees:

() are usually regulated by an award; or

(i) would, but for an enterprise agreement or another
industrial instrument having come into operation,
usually be regulated by an award; and

(b) there is an award that satisfibe requirements specified in
subitem(3).

(3) An award or awarddetermined by FWA under this item:

(a) must be an award or awards regulating, or that would, but for
an enterprise agreement or another industrial instrument
having come into operatiorggulate, terms or conditions of
employment of employees engaged in the same kind of work
as the work performed by the employee or employees under
the enterprise agreement concerned; and

(b) must, in the opinion of FWA, be appropriate for the purpose
of deciding whether an enterprise agreement passes the
no-disadvantage test; and

(c) must not be an award that regulates the terms and conditions
of employment in a single business only (being the single
business specified in the award).

4 FWA may determingifferent awards undesubitem(2) in relation to
different employees.

5) A determination made under this item is not a legislative instrument.

9 Effect of State awards etc.

For the purposes of paragraphs 7(2)(a) and 8(2)(a), an industry or
occupationn which the terms and conditions of the kind of work
performed or to be performed by an employee are usually regulated by
an award is taken to include an industry or occupation in which the
terms and conditions of the kind of work performed or to be peedr
by the employee:

(a) were, immediately before the reform commencement, usually

regulated by a State award; or
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Part 2 Transitional provisions relating to the application of thedisadvantage test to
enterprise agreements made and varied during bridging period

(b) would, but for an industrial instrument or a State employment
agreement having come into operation, usually have been so
regulatedmmediately before the reform commencement.

10 Matters taken into account when testing agreement etc.

D In deciding whether an enterprise agreement passes, or does not pass,
the nedisadvantage test, FWA:

(a) must have regard to the work obligationdhef employee or
employees under the enterprise agreement; and

(b) may inform itself in any way it considers appropriate
including (but not limited to) contacting any of the following:

() the employer;
(i) the employee, or some or all of the employsd® are
covered by the enterprise agreement;
(i) a bargaining representative in relation to the agreement.

2 In deciding whether to determine that an award is a designated award in
relation to an employee or employees of an employer, FWA may inform
itself in any way it considers appropriate including (but not limited to)
contacting any of the following:

(a) the employer;

(b) the employee or employees;

(c) if the determination would be made under it8dna
bargaining representative in relation te greement.

96 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Other requirements and modifications applying to making and varying enterprise
agreements during the bridging periéthrt 3

Part 30 Other requirements and modifications
applying to making and varying enterprise
agreements during the bridging period

Division 10 Requirements relating to approval

11 Approval of agreement by FWAJ interaction with the
National Employment Standards
Paragraph 186(2)(c) of the FW Act (which deals with terms that
contravene sectiobb of that Act) does not apply in relation to:
(a) an enterprise agreement made during the bridging period; or
(b) a variation of an enterprise agreement,df Hariation is
made during the bridging period.
Note:  Section55 of the FW Act (which deals with the interaction between the National
Employment Standards and enterprise agreements etc.) will apply after the end of the

bridging period. SectioB6 of that Act provides that a term of an enterprise agreement
has no effect to the extent that it contravenes seb&on

12 Approval of agreement by FWAQJ term about settling

disputes
Subparagraph 186(6)(a)(ii) of the FW Awthich deals with a
requirement for an edtprise agreement to have a term about settling
disputes in relation to the National Employment Standards) applies in
relation to:

(a) an enterprise agreement made during the bridging period; or

(b) a variation of an enterprise agreement, if the variasio

made during the bridging period;

as if t he words fdas th

0
periodo were added afte

Note:  For disputes relating to the Australian Fair Pay and Conditions Standard péigsap

during the bridging period, see ite2i.

13 Approval of agreement by FWAQJ requirements relating to
particular kinds of employees

Q) Subsection 187(4) of the FW Act (which deals with requirements
relating to particular kinds of employees) doesapyly in relation to:

(a) an enterprise agreement made during the bridging period; or

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 7 Enterprise agreements and workplace determinations made under the FW
Act

Part 3 Other requirements and modifications applying to making amging

enterprise agreements during the bridging period

(b) a variation of an enterprise agreement, if the variation is
made during the bridging period;

except in so far as that subsection requires FWA to be satisfied as
referred to in sectioR00 of the FW Act.

2 Section200 of the FW Act (which deals with requirements relating to
outworkers) applies in relation to the agreement or variation as if:

(a) references in that section to a modern award were references
to an awad or a notional agreement preserving State awards
and

(b) references in that section to outworker terms were references
to terms that are (or that would be, if the terms were in an
award) outworker terms as defined in sectiéd of the WR
Act.

Division 20 Base rate of pay

14 Base rate of pay under enterprise agreements

The FW Act applies during the bridging period as if seQiad (which
deals with base rate of pay under enterprise agreements) were omitted.

Division 30 No extensions of time

15 No extension of time to apply for approval of agreement
made in final 14 days of bridging period

Paragraph 185(3)(b) of the FW Act (which deals with extending the
period within which an application must be made to FWA for approval
of an enterprise agreement) does apply in relation to an enterprise
agreement made during the period of 14 days ending at the end of the
bridging period.

Note: If an application for approval of an enterprise agreement referred to in this item is not
made to FWA within 14 days of it Img made:

(@) FWA cannot approve the entemprise agreement; but

(b) another enterprise agreement may be made in accordance with
Part2-4 of the FW Ad.

16 No extension of time to apply for approval of variation of
agreement made in final 14 days of bridging period

98 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
, 2009



a b~ W NP

O © 00N

12

13
14
15

16
17
18
19

20
21
22
23

Enterprise agreements and workplace determinations made under the F8¢Haxdule

7

Other requirements and modifications applying to making and varying enterprise
agreements during the bridging periéthrt 3

Note:

Paragraph 210(3)(b) of the FW Act (which deals with extending the
period within which an application must be made to FWA for approval
of a variation of an enterprise agreement) does not apply in relation to a
variation of an enterprise agreemdfrhat variation was made during

the period of 14 days ending at the end of the bridging period.

If an application for approval of a variation referred to in this item is not made to FWA
within 14 days of it being made:
(@) FWA cannot approve the sation; but
(b) another variation may be made in accordance withZ4&rof the
FW Act.

Division 40 State and Territory laws dealing with long

service leave

17 Enterprise agreement made during the bridging period

prevails over State and Territory laws dealing with long
service leave

Despite subsection 29(2) of the FW Act, an enterprise agreement made
during the bridging period prevails over a law of a State or Territory, to
the extent of any inconsistency, so far as that law deals with long
service leave.

Note: A term of such an enterprise agreement will still apply subject to a law of a State or
Territory so far as that law is otherwise covered by paragraph 29(2)(a) or (b) of the FW
Act.
Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 7 Enterprise agreements and workplace determinations made under the FW

Act

Part 4 Transitional provisions to apply the better off overall test after end of bridging
period if award modernisation not yet completed

Part 40 Transitional provisions to apply the better off

overall test after end of bridging period if
award modernisation not yet completed

18 Application of better off overall test to making of

(1)

(2)

(3)

enterprise agreements that cover unmodernised award
covered employees

This item applies in relation to an enterprise agrent made after the
end of the bridging period if one or more of the employees covered by
the agreement is an unmodernised award covered employee.

Non-greenfields agreements

Despite sectiod93 of the FW Act, if the enterprise agreement is not a
greeriields agreement, the agreement passes the better off overall test
under that section only if:

(a) FWA is satisfied as referred tosmbsectior{1) of that
section in relation to the agreement; and

(b) FWA is satisfied, as at the test time, that eachagernised
award covered employee, and each prospective
unmodernised award covered employee, for the agreement
would be better off overall if the agreement applied to the
employee than if the relevant awdrdsed transitional
instrument and transitional AFS applied to the employee.

Greenfields agreements

Despite sectiod93 of the FW Act, if the enterprise agreement is a
greenfields agreement, the agreement passes the better off overall test
under that section only if:
(a) FWA is satisfied as referrad in subsectior{3) of that
section in relation to the agreement; and
(b) FWA is satisfied, as at the test time, that each prospective
unmodernised award covered employee for the agreement
would be better off overall if the agreement applied to the
empbyee than if the relevant awabbdsed transitional
instrument and transitional AP Gplied to the employee.
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7

Transitional provisions to apply the better off overall test aftet of bridging period if

award modernisation not yet complet®art 4

(4)

FWA may assume employee better off overall in certain
circumstances

For the purposes of determining whether an enterprise agreement passes
the better off overall test, if a class of employees to which a particular
employee belongs would be better off if the agreement applied to that
class than if the relevant modern award or relevant abasdd

transitional instrument and transitional AP @$pled to that class,

FWA is entitled to assume, in the absence of evidence to the contrary,
that the employee would be better off overall if the agreement applied to
the employee.

19 Application of better off overall test to variation of

(1)

(2)

(3)

enterprise agreements that cover unmodernised award
covered employees

This item applies in relation to a variation of an enterprise agreement if:
(a) the variation is made after the end of the bridging period; and

(b) one or more of the employees who are covered by the
agreement is an unmodernised award covered employee.

Despite subsections 211(4) and (5) of the FW suabtems3) and (4)
apply in relation to the variation for the purposes of FWA being
satisfied that the agreement as proposed to be varied plasdetter
off overall test.

Modification of the better off overall test

An enterprise agreement as proposed to be varied passes the better off
overall test if FWA is satisfied, as at the test time, that:

(a) each award covered employee, and eaclpprisze award
covered employee, for the agreement would be better off
overall if the agreement applied to the employee than if the
relevant modern award applied to the employee; and

(b) each unmodernised award covered employee, and each
prospective unmodaised award covered employee, for the
agreement would be better off overall if the agreement
applied to the employee than if the relevant ansased
transitional instrument and transitional APCS applied to the
employee.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 7 Enterprise agreements and workplace determinations made under the FW

Act

Part 4 Transitional provisions to apply the better off overall test after end of bridging
period if award modernisation not yet completed

(4)

()

FWA may assume employee better off overall in certain
circumstances

For the purposes of determining whether the enterprise agreement as
proposed to be varied passes the better off overall test, if a class of
employees to which a particular employee belongs would be better off
if the ageement applied to that class than if the relevant modern award
or relevant awarthased transitional instrument and transitional APCS
applied to that class, FWA is entitled to assume, in the absence of
evidence to the contrary, that the employee woulddti boff overall

if the agreement applied to the employee.

FWA must disregard individual flexibility arrangement

For the purposes of determining whether an enterprise agreement as
proposed to be varied passes the better off overall test, FWA must
disregard any individual flexibility arrangement that has been agreed to
by an award covered employee and his or her employer under the
flexibility term in the agreement.

20 Definitions

In this Part:
prospective unmodernised award covered emplpjeeanenterprise
agreement, means a person who, if he or she were an employee at the
test time of an employer covered by the agreement:
(a) would be covered by the agreement; and
(b) would be covered by an awabdsed transttional instrument
(therelevant awad-based transitional instrumentthat:
() is in operation; and
(i) would cover the person in relation to the work that he or
she would perform under the agreement; and
(ii) covers the employer.

test time
(a) for the purposes of itetBd means the itie the application
for approval of the agreement by FWA was made under
sectionl85 of the FW Act; and
(b) for the purposes of iteldi®d means the time the application
for approval of the variation of the enterprise agreement by
FWA was made under secti@O of that Act.

102
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Transitional provisions to apply the better off overall test after end of bridging period if
award modernisation not yet complet®art 4

unmodernised award covered employéar an enterprise agreement,
means an employee who:
(a) is covered by the agreement; and
(b) at the test time, is covered by an awhaged transitional
instrument (theelevant awardbased transitional
instrumeny) that:
() is in operation; and
(i) covers the employee in relation to the work that he or
she is to perform under the agreement; and
(iii) covers his or her employer.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 7 Enterprise agreements and workplace determinations made under the FW
Act

Part 5 Transitional provisions relating to workplace determinationdenander the

FW Act

Part 50 Transitional provisions relating to workplace
determinations made under the FW Act

21 Application made during bridging period for special
low-paid workplace determinationd general
requirement relating to minimum safety net
Subsection 262(3) of the FW Act (which deals with a general

requirement relating to the minimugafety net) applies in relation to an
application for a special loyaid workplacedetermination made during

the bridging period as if the words

National Employment Standardso
togetherwh t he Australian Fair Pay
Substituted.

22 Special low-paid workplace determinationd employer
must not previously have been covered by
agreement-based transitional instrument

D Subsection 263(3) of the FW Act (which dealshvedditional
requirements for making a special kpaid workplace determination)
applies in relation to a workplace determination, whether made during
or after the bridging period, as if the reference in that subsection to an
enterprise agreement includadaeference to a collective
agreemenbased transitional instrument.

2 However, subitenfl) does not apply in relation to a workplace
determination if:
(a) the collective agreemebised transitional instrument has
ceased to operate; and
(b) FWA consiars that it is appropriate in the circumstances to
make the workplace determination.

3 In making a decision for the purposes of parag(@pf) of this item,
FWA must take into account the objects set out in se2tdnof the
FW Act.

23 Core terms of workplace determinationsd assessment of
determination made during bridging period against the
no disadvantage test

104 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Enterprise agreements and workplace determinations made tined€V Act Schedule

7

Transitional provisions relating to workplace determinations made under the FW Act
Part 5

24

(1)

(2)

25

1)

(2)

Subsection 272(4) of the FW Act (which deals with workplace
determinations passing the better off overall test) applies in relation to a
workplace determination made during the bridging period as if the

words Abetter of f 168e6er avlelr et esni t tede ansdet

w o r d sdisatlvamtage test as set out in Divisbof Part2 of
Schedule? to theFair Work (Transitional Provisions and

Consequential Amendments) Act 2009wer e substituted.

Core terms of workplace determinationsd assessment of
determination made after bridging period that covers
unmodernised award covered employees against the
better off overall test

This itemapplies in relation to a workplace determination made after
the end of the bridging period if one or more of the employees who will
be covered by the determination is an unmodernised award covered
employee (within the meaning of Pdjt

Subsection 212) of the FW Act (which deals with workplace
determinations passing the better off overall test) applies in relation to

the workplace deter mi natli%3no awse rid
omitted and t h&8ofSchedll§ totheFaidork it e m

(Transitional Provisions and Consequential Amendments) Actt2009
were substituted.

Core terms of workplace determinationsd safety net
requirements

This item applies in relation to a workplace determination made during
the bridging period.

Subsection 272(5) of the FW Act (which deals with terms relating to
safety net requirements) does not apply in relation to the workplace
determination, except in so far as that subsection prevents a workplace
determination from including a term that woufdhe determination

were an enterprise agreement, mean that FWA could not approve the
agreement because of the operation of se2@@nof that Act (which

deals with requirements relating to outworkers).

Note:  Section55 of the FW Act (which deals with ¢tlinteraction between the National

Employment Standards and workplace determinations etc.) will apply after the end of
the bridging period. Sectidsb of that Act provides that aterm of a workplace
determination has no effect to the extent that it coetras sectiob5.
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Schedule 7 Enterprise agreements and workplace determinations made under the FW

Act

Part 5 Transitional provisions relating to workplace determinations made under the

FW Act

3)

Section200 of the FW Actwhich deals with requirements relating to
outworkers) applies in relation to the workplace determination as if:
(a) references in that section to a modern award were references
to an award; and
(b) referenes in that section to outworker terms were references
to outworker terms as defined in sectiaf® of the WR Act.

26 Mandatory terms of workplace determinationsd term

(1)

(2)

3)

Note:

about settling disputes

This item applies in relation to a workplace determinatiodar@during
the bridging period.

Paragraph 273(2)(b) of the FW Act (which deals with a requirement for
a workplace determination to have a term about settling disputes in
relation to the National Employment Standards) applies in relation to

the workplacedl et er mi nati on as if the words fias

Empl oyment Standards apply after
added after ANational Employment

Subsection 273(3) of the FW Act (which deals with a requirement for a
workplace determirtéon to have a term about settling disputes) applies

in relation to the workplace determination as if the reference to
paragraph 186(6)(a) of the FW Act were a reference to that paragraph in
its application to an enterprise agreement made during thergidgi

period (see iter?2).

For disputes relating to the Australian Fair Pay and Conditions Standard as it applies
during the bridging period, see ite2i.

106
, 2009

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.

the enc
Standar



10
11
12

13
14

15

16
17
18
19
20
21
22
23

24
25

26
27
28

29
30
31

32

Enterprise agreements and workplace determinations made under the F8¢Haxdule

7

Interaction with Australian Fair Pay and Conditions Standard during bridging period

Part 6

Part 60 Interaction with Australian Fair Pay and

Conditions Standard during bridging period

27 Interaction with Australian Fair Pay and Conditions

(1)

(2)

3)

(4)

(5)

Standard during bridging period

Continued application of Australian Fair Pay and Conditions
Standard

The Australian Fair Pay and Conditions Standard, in its application
during the bridging period undéem2 of Schedulel and itenb of
Schedule9 prevails over an enterprise agreement or a workplace
determination that applies to an employee to the extent to which, in a
particular respect, the Australian Fair Pay and Conditions Standard
provides a moréavourable outcome for the employee.

Disputes about Australian Fair Pay and Conditions Standard to
be resolved using the model dispute resolution process

A dispute about:

(a) whether the Australian Fair Pay and Conditions Standard
provides a more fawwable outcome for an employee in a
particular respect than an enterprise agreement or workplace
determination that applies to that employee; or

(b) what the outcome is for an employee in a particular respect
under the Australian Fair Pay and Conditiotesn8ard,
where an enterprise agreement or a workplace determination
applies to that employee;

is to be resolved using the model dispute resolution process referred to
in Part13 of the WR Act.

For the purposes alubitem(2), Divisions2 and 3 of Part3 of the WR
Act apply as if a reference in those Divisions to the Commission or the
Industrial Registrar were a reference to FWA.

The fact that the model dispute resolution process applies in relation to
the dispute does not affect any right of a p#otthe dispute to take
court action to resolve f.

To avoid doubtsubitemg2) and (3) apply despite:

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 7 Enterprise agreements and workplace determinations made under the FW
Act

Part 6 Interaction with Australian Fair Pay and Conditions Standard during bridging
period

(a) subsection 694(2) of the WR Act (which deals with when the
mode| dispute resolution process applies); and

(b) subsection 595(1) of the FW Agthich deals with when
FWA may deal with a dispute).

Continued application of regulations

(6) Despite the WR Act repeal, regulations made for the purposes of
subsection 172(4) of the WR Act continue to apply during the bridging
period as if a reference those regulations to a workplace agreement
were a reference to an enterprise agreement and a workplace
determination.

Australian Fair Pay and Conditions Standard cannot be excluded

@) A term of an enterprise agreement or a workplace determination has no
effect to the extent to which it purports to exclude the Australian Fair
Pay and Conditions Standard or any part of i.

Meaning of workplace determination

(8) In this item:

workplace determinationomeans a workplace determination made under
the FW Act.

108 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Workplace agreements and workplace determinations made under the WR Ac
Schedule 8
Preliminary Part 1

Schedule 80 Workplace agreements and
workplace determinations made under
the WR Act

Part 10 Preliminary

1 Meanings of employer and employee

In this Scheduleemployeameans a national system employee, and
employermeans a national system employer.
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Schedule 8Workplace agree ments and workplace determinations made under the WR
Act
Part 2 Transitional provisions relating to workplace agree ments

Part 20 Transitional provisions relating to workplace
agreements

Division 18 Transitional provisions relating to collective
agreements made before the WR Act repeal day

2 Division applies to collective agreements made before WR
Act repeal day

This Division appliego a collective agreement made before the WR
Act repeal day.

Note:  Schedule (which deals with transitional instruments) also contains rules that apply to
such agreements.

3 General ruled continued application of lodgment
provisions, no-disadvantage test and prohibited
contentrules, etc.

The following provisions oPart8 of the WR Actontinue to apply in
relation to the collective agreemeant andafter the WR Act repeal day:
(a) subsections 337(8), (9), (10) and (11) (which deal with
noncompliance vith access and information requirements);

(b) section341 (which deals with lodging unapproved
agreements);

(c) Division 5 of Part3 (which deals with lodgment);

(d) Division 5A of Part8 (which deals with the Rdisadvantage
test);

(e) subsection847(1) and (3) (which deal with when a
workplace agreement comes into operation);

() section347A (which deals with the operation of workplace
agreements);

(g) Division 7 of Pari8 (which deals with content rules), other
than section853 (which deals ith dispute settlement) and
358 (which deals with prohibited content being void);

(h) subsection 401(1) and sectibh2A.

Note 1: The general effect of this provision is to preserve the ®artes about lodgment, the
no-disadvantage test and prohibitezhtent for collective agreements made before the
WR Act repeal day, subject to the modifications set out in this Division. The rules about
variation and termination of such collective agreements, and certain other rules, are
contained in Scheduf& (whichdeals with transitional instruments).

110 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
, 2009



N -

© 0o N O

10
11
12
13
14
15
16
17
18
19
20
21
22

23
24
25
26
27

28
29
30
31
32
33
34
35
36
37
38

Workplace agreements and workplace determinations made under the WR Act
Schedule8
Transitional provisions relating to workplace agree melRsst 2

Note 2: The rules requiring a collective agreement to include dispute settlement procedures and
about prohibited content being void continue to apply under subitem 4(1) of ScBedule
(which deals with instrument comtierules for transitional instruments).

4 Modificationd unlodged collective agreements must be
lodged within 14 days

Q) Despite iten8, if the collective agreement is an unlodged collective
agreement:

(a) the Workplace Authority Director must not congigéhether
the agreement passes thedsadvantage test under
section346D of the WR Act, as that section continues to
apply because of ite unless:

() the agreement is lodged before the end of the period (the
cut-off period) of 14 days referred to subsection
342(1) or (2) of that Act; and

(i) for a union collective agreeménthe agreement was
approved before the WR Act repeal day; and

(b) if the agreement is not lodged before the end of theftut
period, it does not come into operation; and

(c) subsection 342(3) of the WR Act (which deals with a civil
remedy for late lodgment), as that subseatimntinues to
apply because aiem 3, does not apply to the lodgment of
the agreement.

Note: The general effect of this provision is that unlodgdtective agreements (other than
union collective agreements) must be lodged within 14 days of being made in order to
come into operation. Unlodged union collective agreements must have been approved
before the WR Act repeal day and be lodged within 14 @&yisat approval in order to
come into operation. However, late lodgment will not give rise to a civil remedy.

2 If the collective agreement is lodged after the end of theftyeriod,
the Workplace Authority Director must give a written notice irsgat
that the agreement cannot come into operation because it was lodged
after the end of the cuff period, to the following:

(a) the employer to which the agreement would have applied if it
had come into operation;

(b) if the agreement is a union cali&ze agreement or a
multiple-business agreement that would be a union collective
agreement but for subsection 331(1) of the WRbAtEe
organisation or organisations that would have been covered
by the agreement if it had come into operation.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 8Workplace agree ments and workplace determinations made under the WR
Act
Part 2 Transitional provisions relating to workplace agree ments

5 Modificationd limits on variation of a collective agreement
that operates from approval for the purpose of passing
the no-disadvantage test

1) Despite itenB, if the collective agreement is a workplace agreement
that operates from approval, the rules in this iteso apply.

Note:  The general effect of this item is that a collective agreement that operates from approval
can only be varied for the purpose of passing thdisadvantage test if a variation for
that purpose is lodged within a specified period.

2 If, as at the WR Act repeal day:

(a) a notice under secti@46M of the WR Act about whether
the agreement passes thedigadvantage test has not been
given; or

(b) a notice under subsection 346M(2) of the WR Act stating that
the agreement does not passribalisadvantage test has
been given but a variation of the agreement, for the purposes
of passing that test, has not been made; or

(c) a notice under subsection 346M(2) of the WR Act stating that
the agreement does not pass thalisadvantage test has
been given and a variation of the agreement, for the purposes
of passing that test, has been made but has not been lodged;

then Division5A of Part8 of the WR Act, as that Division continues to
apply because of ite® has effect in relation to the colleet
agreement subject subitemg3) and (5).

3 Section346N of the WR Act, as that section continues to apply because
of tem 3, has effect in relation to the agreement, on and after the WR
Act repeal day, as if it provided that a variation for thgppses of
passing the ndisadvantage test set out in secB8a%D of that Act
must be lodged under sectiBa6N of that Act before the end of:
(a) the period of 37 days beginning on whichever of the
following days is later:
() the WR Act repeal day;
(i) the date of issue specified in the notice under subsection
346M(2) of that Act in relation to the agreement; or

(b) if the period is extended undsubitem(4)d the period as
extended.

112 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Schedule 8
Transitional provisions relating to workplace agree melRsst 2

(4)

(5)

The Workplace Authority Director may extend the period retetoen
paragrapt{3)(b) in relation to a particular agreement in circumstances
prescribed by the regulations.

Section346Q of the WR Act, as that section continues to apply because
of tem3, has effect in relation to the agreement, on and after ke W
Act repeal day, as ff it provided that the Workplace Authority Director
must not consider under that section whether the agreement as varied
passes the rdisadvantage test unless the variation is lodged within the
period referred to iparagraph{3)(a)or (b).

Division 20 Transitional provisions relating to variations

of collective agreements made before the WR
Act repeal day

6 Division applies to variations of collective agreements

made before WR Act repeal day

This Division applies to a variation ofcollective agreement under
Division 8 of Part8 of the WR Act, if the variation is made before the
WR Act repeal day.

7 General ruled continued application of lodgment

provisions and no-disadvantage test to ordinary
variations
The following provisions oPart 8 of the WRAct continue to apply in
relation to the variationn andafter the WR Act repeal day:
(@) Divi§ ion 5A of Part8 (which deals with the rdisadvantage
test);
(b) subsections 370(8), (9), (10) and (11) (which deal with
nonrcompliance withaccess and information requirements);
(c) section374 (which deals with lodgment of unapproved
variations);
(d) Subdivision C of Divisior8 of Part8 (which deals with
lodgment);
(e) Subdivision D of Division8 of Part8 (which deals with when
a variatbon comes into operation);
() subsection 401(1) and sectidh2A.

Note:  The general effect of this provision is to preserve the ®autes about lodgment and
the nedisadvantage test for variations under Divissomade before the WR repeal day,
subjectto the modifications set out in this Division.
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8 Modificationd unlodged variations must be lodged within
14 days

Q) Despite itenv, if the variation is an unlodged variation:

(a) the Workplace Authority Director must not consider whether
the varied agrement passes the-dgadvantage test under
section346D of the WR Act, as that section continues to
apply because of iteify unless:

() the variation is lodged before the end of the period (the
cut-off period) of 14 days referred to in subsection
375(1)of that Act; and

(i) for a variation of a union collective agreement or a
union greenfields agreeménthe variation was
approved before the WR Act repeal day; and

(b) subsection 375(2) of the WR Act (which deals with a civil
remedy for late lodgments that subsection continues to
apply because of iteffy does not apply to the variation.

Note:  The general effect of this provision is that unlodged variations of collective agreements
must be lodged within 14 days of being approved in order to comejra@tion.
Unlodged variations of union collective agreements and union greenfields agreements

must also have been approved before the WR Act repeal day. However, late lodgment
will not give rise to a civil remedy.

2 If the variation is lodged after thend of the cubff period, the
Workplace Authority Director must give a written notice, stating that
the variation cannot come into operation because it was lodged after the
end of the cubff period, to the following:

(a) the employer to which the agreent applies;

(b) if the agreement is a union collective agreement or a
multiple-business agreement that would be a union collective
agreement but for subsection 331(1) of the WRbAitie
organisation or organisations covered by the agreement.

9 Modificationd limits on varying variations for the purpose
of passing the no-disadvantage test

(D Despite itenv, if, as at the WR Act repeal day:
(a) a notice under secti@46M of the WR Act about whether
the agreement as varied passes thdisadvantage test fa
not been given in relation to the variation; or
(b) a notice under subsection 346M(2) of the WR Act stating that
the agreement as varied does not pass titisadvantage

114 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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(2)

3)

(4)

test has been given in relation to the variation, but a variation,

for the purposg of passing that test, has not been made; or
(c) a notice under subsection 346M(2) of the WR Act stating that

the agreement as varied does not pass tliisadvantage

test has been given in relation to the variation and a variation

of the agreement, fahe purposes of passing that test, has

been made but has not been lodged;

then Division5A of Part8 of the WR Act, as that Division continues to
apply because of iteffy has effect in relation to the variation, on and
after the WR Act repeal day, subjgatsubitems2) and (4).

Section346N of the WR Act, as that section continues to apply because
of item7, has effect in relation to the variation, on and after the WR Act
repeal day, as if it provided that a variation for the purposes of passing
the no-disadvantage test set out in sec@6D of that Act must be
lodged under sectioB46N of that Act before the end of:
(a) the period of 37 days beginning on whichever of the
following days is later:

() the WR Act repeal day;

(i) the date of issugpecified in the notice under subsection
346M(2) of that Act in relation to the agreement as
varied; or

(b) if the period is extended undsubitem(3)d the period as
extended.

The Workplace Authority Director may extend the period referred to in
paragaph(2)(a) in relation to a particular variation in circumstances
prescribed by the regulations.

Section346Q of the WR Act, as that section continues to apply because
of tem7, has effect in relation to the variation, on and after the WR Act
repealay, as if it provided that the Workplace Authority Director must
not consider under that section whether the agreement as varied passes
the nedisadvantage test unless the variation for the purposes of passing
that test is lodged within the period refetite inparagrapt{2)(a) or

(b).
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Division 30 Transitional provisions relating to pre-WR
Act repeal day terminations of collective
agreements

10 Termination by approval general ruled continued
application of lodgment provisions

1) This item applies to a teination of a collective agreement, if the
termination has been approved in accordance with se38bmf the
WR Act (which deals with terminations by approval) before the WR
Act repeal day, but not lodged in accordance with se888nof that
Act beforethat day.

(2 The following provisions oPart8 of the WRAct continue to apply in
relation to the terminatioon andafter the WR Act repeal day:
(a) subsection 381(2) (which deals with when a workplace
agreement is terminated);
(b) subsections 384(4)5) and (6) (which deal with
non-compliance with information requirements);
(c) section387 (which deals with lodgment of unapproved
terminations);
(d) Subdivision C of Divisior® of Part8 (which deals with
lodgment);
(e) section398 (which deals wht the effect of noltompliance);
() subsection 401(1) and sectidh2A.
Note: The general effect of this provision is to preserve the ®autes in relation to
terminations of workplace agreements approved before the WR Act repeal day, subject

to themodifications set out in iterhl. Terminations after that day are dealt with in
Schedule8 (which deals with transitional instruments).

11 Modificationd unlodged terminations must be lodged
within 14 days

1) Despite itenlO, if a termination to which thatem applies is an
unlodged termination:
(a) the termination does not come into operation unless it is
lodged before the end of the 14 day period ¢tleoff
period) referred to in subsection 388(1) of the WR Act as that
subsectiortontinues to apply lmause oftem 10; and
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Note:

(2)

(b) subsection 388(2) of the WR Act (which deals with a civil
remedy for late lodgment), as that subsection continues to
apply because of ited0, does not apply to the termination.

The general effect of this provision is thatlodged terminations must be lodged within
14 days of being made in order to come into operation. However, late lodgment will not
give rise to a civil remedy.

If the termination is lodged after the end of theaffitperiod, the
Workplace Authority Diector must give a written notice, stating that

the termination cannot come into operation because it was lodged after
the end of the cubff period, to the following:

(a) the employer to which the agreement applies;

(b) if the agreement is a union caltye agreement or a
multiple-business agreement that would be a union collective
agreement but for subsection 331(1) of the WRbAte
organisation or organisations covered by the agreement.

12 Unilateral termination of collective agreement in manner

1)

(2)

Note:

provided for in agreement general ruled continued
application of lodgment provisions

This item applies to a termination of a collective agreement if a
declaration to terminate the agreement is lodged under subsection
392(2) of the WR Act (which deals witmilateral termination in the
manner provided in the agreement) before the WR Act repeal day.

The following provisions oPart8 of the WRAct continue to applyn
relation to the terminatioon and after the WR Act repeal day
(a) subsection 381(2which deals with when a workplace
agreement is terminated);
(b) section396 (which deals with receipts for lodgment of
declarations);
(c) section397 (which deals with giving notice after lodging
notice of termination);
(d) section398 (which deals witthe effect of norcompliance);
(e) section412A.
The general effect of this provision is to preserve the®artes in relation to unilateral
terminations of workplace agreements, if a declaration to terminate the agreement has

been lodged beforthe WR Act repeal day. Terminations after that day are dealt with in
Schedule8 (which deals with transitional instruments).
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13 Termination by the Commissiond Commission may
continue to deal with applications made before the WR
Act repeal day

1) This item applies to a collective agreement in relation to which an
application has been made under subsection 397A(2) of the WR Act
(which deals with termination by the Commission) before the WR Act
repeal day.

2 The following provisions oPart8 of the WRAct continue to apply in
relation to the agreemeoh andafter the WR Act repeal day:
(a) subsection 381(2) (which deals with when a collective
agreement is terminated);
(b) subsections 397A(1) and (3) (which deal with when the
Commission may terminate allective agreement);
(c) section412A.
Note: The general effect of this provision is to preserve the ®autes in relation to
applications for terminations of workplace agreements by the Commission made before

the WR Act repeal day. Terminations aftkat day are dealt with in Scheddléwhich
deals with transitional instruments).

Division 40 Transitional provisions relating to ITEAsS
made before the WR Act repeal day

14 Continued application of Part 8 to ITEAs made before the
WR Act repeal day

1) This item applies to an ITEA made before the WR Act repeal day.

2 The following provisions oPart8 of the WRAct continue to apply in
relation to the ITEAon andafter the WR Act repeal day:

(a) Divisions 1 to 5A of Par8 (which deal with the makingnd
lodgment of workplace agreements and thalisadvantage
test);

(b) subsection 347(1) (which deals with when a workplace
agreement comes into operation);

(c) section347A (which deals with the operation of workplace
agreements);

(d) Division 7 of Part8 (which deals with content rules), other
than section853 (which deals with dispute settlement) and
358 (which deals with prohibited content being void);
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(e) subsection 401(1) and sectibh2A.

Note 1: The general effect of this provision is to peeve the Pa8 rules about lodgment, the
no-disadvantage test and prohibited content in relation to ITEAs made before the WR
Act repeal day, subject to the modification set out in ilémT he rules about making
ITEAs afterthat day are contained in Bilgn7 of this Part. The rules about variation
and termination of ITEAs after that day, and some other rules, are contained in
Schedule8 (which deals with transitional instruments).

Note 2: The rules requiring an ITEA to include dispute settlement praescand about
prohibited content being void continue to apply under subitem 4(1) of Sct8&dule
(which deals with instrument content rules for transitional instruments).

15 Modificationd limits on variation of an ITEA that operates
from approval for the purpose of passing the
no-disadvantage test

1) Despite itenil4, if the ITEA is a workplace agreement that operates
from approval, the rules in this item also apply.

Note: The general effect of this item is that an ITEA that operates from approval can only be
varied for the purpose of passing thedisadvantage test if a variation for that pumpose
is lodged within a specified period.

2 If, as atthe WR Act repeal day:
(a) a notice under sectid®46M of the WR Act about whether
the ITEA passes the raisadantage test has not been given;
or

(b) a notice under subsection 346M(2) of the WR Act stating that
the ITEA does not pass the-dsadvantage test has been
given but a variation of the ITEA, for the purposes of passing
that test, has not been made; or

(c) a notice under subsection 346M(2) of the WR Act stating that
the ITEA does not pass the-disadvantage test has been
given and a variation of the ITEA, for the purposes of
passing that test, has been made but has not been lodged;

then Division5A of Pat 8 of the WR Act, as that Division continues to
apply because of itef¥, has effect in relation to the collective
agreement subject tubitemg(3) and (5).

3 Section346N of the WR Act, as that section continues to apply because
of tem14, has effecin relation to the ITEA, on and after the WR Act
repeal day, as if it provided that a variation for the purposes of passing
the nedisadvantage test set out in sec@6D of that Act must be
lodged under secticB46N of that Act before the end of:
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(4)

()

(a) the period of 37 days beginning on whichever of the
following days is later:

() the WR Act repeal day;
(i) the date of issue specified in the notice under subsection
346M(2) of that Act in relation to the ITEA; or

(b) if the period is extended undsubitem(4)d the period as
extended.

The Workplace Authority Director may extend the period referred to in
paragraph{3)(a) in relation to a particular ITEA in circumstances
prescribed by the regulations.

Section346Q of the WR Act, as that sectioontinues to apply because
of item 14, has effect in relation to the ITEA, on and after the WR Act
repeal day, as if it provided that the Workplace Authority Director must
not consider under that section whether the ITEA as varied passes the
no-disadvantag test unless the variation is lodged within the period
referred to inparagrapt{3)(a) or (b).

Division 50 Transitional provisions relating to variations

of ITEAs made before the WR Act repeal day

16 General ruled continued application of lodgment

(1)

(2)

provisions and no-disadvantage test to ordinary
variations

This item applies to a variation of an ITEA under Divis&af Part8 of
the WR Act, if the variation is made before the WR Act repeal day.

The following provisions oPart8 of the WRAct continte to apply in
relation to the variationn andafter the WR Act repeal day:
(@) Divi§ ion 5A of Part8 (which deals with the rdisadvantage
test);
(b) subsections 370(8), (9), (10) and (11) (which deal with
nornrcompliance with access and informatieguire ments);
(c) section374 (which deals with lodgment of unapproved
variations);
(d) Subdivision C of Divisior8 of Part8 (which deals with
lodgment);

(e) Subdivision D of Divisior8 of Pari8 (which deal with when
a variation comes into operation)

120
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(f) subsection 401(1) and sectidh2A.

Note: The general effect of this provision is to preserve the ®autes about lodgment and
the nadisadvantage test for variations made before the WR Act repeal day of ITEAS,
subject to the modification speef in item17.

17 Modificationd limits on varying variations for the purpose
of passing the no-disadvantage test

Q) Despite itenil6, if, as at the WR Act repeal day:

(a) a notice under secti@46M of the WR Act about whether
the ITEA as varied passexthadisadvantage test has not
been given in relation to the variation; or

(b) a notice under subsection 346M(2) of the WR Act stating that
the ITEA as varied does not pass thalisadvantage test has
been given in relation to the variation, but a vaatfor the
purposes of passing that test, has not been made; or

(c) a notice under subsection 346M(2) of the WR Act stating that
the ITEA as varied does not pass thalizadvantage test has
been given in relation to the variation and a variation of the
ITEA, for the purposes of passing that test, has been made
but has not been lodged;

then Division5A of Part8 of the WR Act, as that Division continues to
apply because of iteli6, has effectin relation to the variation, on and
after the WR Act repealyy, subject taubitems2) and (4).

2 Section346N of the WR Act, as that section continues to apply because
of tem 16, has effect in relation to the variation, on and after the WR
Act repeal day, as ff it provided that a variation for the purposes of
passing the ndisadvantage test set out in sec8a%D of that Act
must be lodged under sectiBa6N before the end of:
(a) the period of 37 days beginning on whichever of the
following days is later:
() the WR Act repeal day;
(i) the date of issugpecified in the notice under subsection
346M(2) of that Act in relation to the variation; or

(b) if the period is extended undsubitem(3)d the period as
extended.

3 The Workplace Authority Director may extend the period referred to in
paragrapt{2)(a) in relation to a particular variation in circumstances
prescribed by the regulations.
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4 Section346Q of the WR Act, as that section continues to apply because
of tem 16, has effect in relation to the variation, on and after the WR
Act repeal day, a$ i provided that the Workplace Authority Director
must not consider under that section whether the ITEA as varied passes
the nedisadvantage test unless the variation for the purposes of passing
that test is lodged within the period referred tpamagaph(2)(a) or

(b).

Division 60 Transitional provisions relating to pre-WR
Act repeal day terminations of ITEAsS

18 Termination by approvald continued application of
lodgment provisions

Q) This item applies to a termination of an ITEA, if the termination is
approved in accordance with sect®B6 of the WR Ac{which deals
with terminations by approval) before the WR Act repeal day, but not
lodged in accordance with sectiB&9 of that Act by that time.

2 The following provisions oPart8 of the WRAct cortinue to apply in
relation to the terminatioon andafter the WR Act repeal day:
(a) subsection 381(2) (which deals with when a workplace
agreement is terminated);
(b) subsections 384(4), (5) and (6) (which deal with
noncompliance with information regements);
(c) section387 (which deals with lodgment of unapproved
terminations);
(d) Subdivision C of Divisior® of Part8 (which deals with
lodgment);
(e) section398 (which deals with the effect of naompliance);
(f) subsection 401(1) and sectidh2A.
Note:  The general effect of this provision is to preserve the ®autes in relation to

terminations of ITEAs approved before the WR Act repeal day. Terminations after that
day are dealt with in Schedwgwhich deals with transitional instrumeit

19 Unilateral termination of ITEA in manner provided for in
agreementd continued application of lodgment
provisions

D This item applies to a termination of an ITEA if a declaration to
terminate the ITEA is lodged under subsection 392(2) of the WR Act

122 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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(2)

Note:

(which deals with unilateral termination in the manner provided in the
ITEA) before the WR Act repeal day.

The following provisions oPart8 of the WR Actontinue to apply in
relation to the terminatioan andafter the WR Act repeal day:
(a) subsetion 381(2) (which deals with when a workplace
agreement is terminated);
(b) section396 (which deals with receipts for lodgment of
declarations);
(c) section397 (which deals with giving notice after lodging
notice of termination);
(d) section398 (which deals with effect of nenompliance).
(e) section412A.

The general effect of this provision is to preserve the ®autes in relation to

terminations of ITEAS, if a declaration to terminate is lodged before the WR Act repeal
day. Terminationsifter that day are dealt with in Sched8lévhich deals with

transitional instruments).

20 Continued application of lodgment provisions where

1)

(2)

Note:

termination by written notice is given before the WR
Act repeal day and lodged within 120 days

This item aplies to an ITEA, if notice to terminate the ITEA is given in
accordance with subsection 393(4) of the WR (ddtich deals with
unilateral termination by giving written notice) before the WR Act
repeal day.

The following provisions oPart8 of the WRAct continue to applyn
andafter the WR Act repeal day in relation to the termination of the
ITEA:
(a) subsection 381(2) (which deals with when an ITEA is
terminated);
(b) sections393, 394, 395, 396, 397, 397A, 398 and 399A
(which deal with matters laging to lodgment of
terminations, etc.);

(c) section412A.

The general effect of this provision is to preserve the ®autes in relation to

terminations of ITEAs by written notice given before the WR Act repeal day, subject to
the modificationsset out insubitems(3) to (6). Terminations after that day are dealt

with in Schedul& (which deals with transitional instruments).
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Part 2 Transitional provisions relating to workplace agree ments

3)

(4)

()

(6)

Modificationd declaration to terminate must be lodged within 120
days of WR Act repeal day

A declaration may only betiged, in relation to the ITEA under
subsection 393(2) of the WR Aets that subsection continues to apply
because osubitem(2), before the end of the period (thet-off period)

of 120 days beginning on the WR Act repeal day.

Section396 of the WRAct, as that section continues to apply because
of subitem(2), does not apply in relation to the ITEA if the declaration
is not lodged before the end of the-ofit period.

Despite subsection 381(2) and sec888 of the WR Act, as those
provisions ontinue to apply because sxfibitem(2), the termination of

the ITEA does not take effect if the declaration is not lodged before the
end of the cubff period.

If the termination is lodged after the end of theaffifperiod, the
Workplace Authority rector must give a written notice, stating that
the termination cannot come into operation because the declaration was
lodged after the end of the enftf period, to the following:
(a) the employer to which the agreement applies;

(b) the employee to wim the agreement applies.

Division 70 Transitional provisions relating to making

ITEAs during the bridging period

21 General ruled continued application of Part 8 to making of

1)

(2)

ITEAS

Despite the repeal of Pa8tof the WR Act, an ITEA may, during the
bridging period, be made under Divisigrof that Part as if that Part had
not been repealed.

The following provisions oPart8 of the WRAct continue to apply in
relation to the ITEA on and after the WR Act repeal day:

(a) Divisions1 to 5A of Par8 (which deal with the making and
lodgment of workplace agreements and thelisadvantage
test), other than sectioB462J and 346ZK (which deal with
dismissing an employee if an agreement does not pass that
test);

(b) subsections 347(1) and (3) (whickad with when a
workplace agreement comes into operation);
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Note 1:

Note 2:

3)

(4)

(c) section347A (which deals with the operation of workplace
agreements);

(d) Division 7 of Pari8 (which deals with content rules), other
than section853 (which deals with dispute settlemeautd
358 (which deals with prohibited content being void);

(e) subsections 400(3) and (5), subsection 401(1) and
sectiond412A.

The general effect of this provision is to permit ITEAs to be made during the bridging
period and to preserve the Pantules about lodgment, the ftisadvantage test and
prohibited content, subject to the modifications set out in this Division. The rules about
variation and termination of ITEAsn andafter the WR Act repeal day, and certain

other rules, are contained $thedule (which deals with transitional instruments).

The rules requiring an ITEA to include dispute settlement procedures and about
prohibited content being void continue to apply under subitem 4(1) of Sct8&dule
(which deals with instrument ctent rules for transitional instruments).

The provisions referred to gubitem(2) do not apply to an ITEA
lodged after the end of the bridging period.

If the ITEA is lodged after the end of the bridging period, the
Workplace Authority Director st give a written notice, stating that
the ITEA cannot come into operation because the ITEA was lodged
after the end of the bridging period, to the following:

(a) the employer to which the ITEA would have applied if it had
come into operation;

(b) the enployee to whom the ITEA would have applied if it had
come into operation.

22 Modificationd enterprise agreements and workplace

1)

(2)

3)

determinations are taken to be instruments

This item applies to an ITEA made during the bridging period as
referred to in sutem 21(1).

For the purposes of the application to the ITEA of seG4BE of the

WR Act, as that section continues to apply because of2fiem
enterprise agreements and workplace determinations are taken to be
specffied in subsection 346E(3) (in dduh to the other instruments so
specified).

For the purposes of the application to the ITEA of se@B¥B of the
WR Act, as that section continues to apply because ofzfiem
enterprise agreements and workplace determinations (within the
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Schedule 8Workplace agree ments and workplace determinations made under the WR

Act

Part 2 Transitional provisions relating to workplace agree ments

meaningof the FW Act) are taken to be specified in subsection
346ZB(5) (in addition to the other instruments so specified).

23 Modificationd limits on variation of an ITEA that operates

1)

(2)

3)

(4)

from approval for the purpose of passing the
no-disadvantage test

Despiteitem 21, if the ITEA is a workplace agreement that operates
from approval, the rules in this item also apply.

Section346N of the WR Act, as that section continues to apply because
of tem?21, has effect in relation to the ITEA, on and after the WR Ac
repeal day, as if it provided that a variation for the purposes of passing
the nedisadvantage test set out in sec@®d6D of that Act must be
lodged under sectidB46N of that Act before the end of:
(a) the period of 30 days beginning on the seveathafter the
date of issue specified in the notice under subsection
346M(2) of that Act in relation to the ITEA; or
(b) if the period is extended undsubitem(3)d the period as
extended

The Workplace Authority Director may extend the period refetweial
paragrapl{2)(a) in relation to a particular ITEA in circumstances
prescribed by the regulations.

Section346Q of the WR Act, as that section continues to apply because
of tem?21, has effect in relation to the ITEA, on and after the WR Act
repedday, as if it provided that the Workplace Authority Director must
not consider under that section whether the ITEA as varied passes the
no-disadvantage test unless the variation is lodged within the period
referred to iparagrapt{2)(a) or (b).

24 Modificationd subsection 400(5)

1)

(2)

This item applies to an ITEA made during the bridging period as
referred to in subitem 21(1).

For the purposes of the application to the ITEA of subsection 400(5) of
the WR Act, as that subsection continues to apply lsecatitem21,

the circumstance referred to in subsection 400(6) of that Act is taken to
include a reference to the circumstance referred to in subitem 25(2).
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25 Effect of section 342 of the FW Act during the bridging

1)

(2)

period

Despite sectioB42 of the FW Act, a prospective employer does not
contravene subsection 340(1) of that Act if, during the bridging period,
the person refuses to employ a person merely because the person
requires another person to make an ITEA as a condition of engagement
other than in the circumstance referred tsubitem(2).

The circumstance referred tosobitem(1) is that:

(a) the first person mentioned subitem(1) is a new employer;
and

(b) the new employer requires another person to make an ITEA,;
and

(c) the other person would, if employed by the new employer, be
a transferring employee; and

(d) the requirement to make the ITEA is a condition of the other
person becoming employed by the new employer.

Division 80 Applying the no-disadvantage test where

there is atransmission or transfer of business

26 Applying the no-disadvantage test where there is a

1)

(2)

transmission or atransfer of business

This item applies if the Workplace Authority Director is required,
because of the application of this Schedaola workplace agreement, to
decide on orafter the WR Act repeal day, whether the workplace
agreement passes thedisadvantage test.

Division 7A of Partll of the WR Act continues to apply, in relation to
the workplace agreement, as if tiatision had not been repealed, with
the following modifications:

(a) references to a workplace agreement binding an employer or
an employee are taken to include references to a workplace
agreement that is a transitional instrument covering an
employer oremployee;

(b) references to sectio®83 and 585 of the WR Act (other than
in section601D) are taken to include references to
section313 of the FW Act;
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Part 2 Transitional provisions relating to workplace agree ments

(c) enterprise agreements and workplace determinations (within
the meaning of the FW Act) are takienbe specified in the
definition of instrumentin subsection 601D(5) (in addition
to the other instruments so specified);

(d) the reference in subparagraph 601G(1)(b)(i) to the instrument
described in paragraph 601D(2)(a) is taken to include a
referenceo the instrument described in paragraph 27(2)(a) of
this Schedule;

(e) the reference in subparagraph 601G(1)(b)(ii) to se&Q8A
or clause27A of Schedul® is taken to include a reference to
item9 of Scheduld 1;

() the reference in paragraph 6{1)(b) to the time of
transmission is taken to include a reference to the time when
the new employer first employs a transferring employee;

(g) paragraph 601H(2)(d) does not apply if the workplace
agreement applies to the new employer because of the
opeiation of sectior813 of the FW Act.

27 Employment arrangements if there is a transfer of

business and a workplace agreement ceases to operate
because it does not pass the no-disadvantage test

Q) This item applies if:

(a) on a particular day (theessatn day), a workplace
agreement (theriginal agreement ceases to operate under
section346W or 346ZA of the WR Act (as those provisions
continue to apply because of the operation of this Schedule)
because the original agreement does not pass the
no-disadwantage test; and

(b) during the period beginning when the original agreement was
lodged and ending on the cessation day, the original
agreement started to cover a new employer and a transferring
employee or transferring employees because of the operation
of section313 of the FW Act.

2 Despite subsection 346ZB(2) of the WR Act (as that provision
continues to apply because of the operation of this Schedule), the new
employer and the transferring employee or transferring employees who
were covered by theriginal agreement immediately before the
cessation day are taken, on and from the cessation day, to be covered
by:
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(3)

(a) the instrument:
() that, but for the original agreement having come into

(ii)

operation, would have covered the old employer and the
transerring employee or transferring employees
immediately before the termination of the employment
of the transferring employee or transferring employees
with the old employer; and

that was capable of covering the new employer after the
time the transfeing employee or transferring

employees became employed by the new employer
under Schedulél; or

(b) if there is no instrument of a kind referred tgaragrapl{a)
in relation to the old employer and one or more of the
transferring employeésthe desigated award (within the
meaning of DivisiorbA of Part8 of the WR Act) in relation
to that employee or those employees.

If, but for the original agreement having come into operation, a
redundancy provision would, immediately before the terminatioheof t
employment of a transferring employee or transferring employees with
the old employer, have applied to the old employer in relation to a
transferring employee or transferring employees to who the original
agreement applied because of a preservation(igiiin the meaning

of item9 of Scheduldll) relating to the agreement, the redundancy
provision is taken:

(a) to apply to the new employer under it®&mof Schedulel1, on
and from the cessation day, in relation to the transferring
employee otransferring employees; and

(b) to continue to so apply to the employer, in relation to the
transferring employee or transferring employees, until the
earliest of the following:

() the end of the period of 24 months beginning on the first

(ii)
(iii)

day on whichhie old employer became covered, under
the preservation item, by the redundancy provision;
the time when the transferring employee ceases to be
employed by the new employer;

the time when an enterprise agreement, workplace
determination or ITEAstarts to apply to the transferring
employee or transferring employees and the new
employer.
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Part 2 Transitional provisionselating to workplace agreements

4 If the original agreement is a workplace agreement as varied under
Division 8 of Pari8 of the WR Act, the workplace agreement as in force
before the variatio was lodged is, despite sect®46ZE of that Act (as
that section continues to apply because of the operation of this
Schedule), capable of being an instrument describpdragrapt{2)(a).

5) In this item:
instrumentmeans:

(a) if the termination othe employment of the transferring
employee or transferring employees with the old employer
occurred before the WR Act repeal dagny of the
following:

() a workplace agreement;
(i) an award;
(i) a prereform certified agreement;
(iv) a preservedtte agreement;
(v) a notional agreement preserving State awards; and

(b) if the termination of the employment of the transferring
employee or transferring employees with the old employer
occurred on or after the WR Act repeal 8agny of the
following:

() an instrument referred to subparagrapte)(i), (i),
(i), (iv) or (v) that is a transitional instrument;
(i) an enterprise agreement;
(i) a workplace determination made under the FW Act.

redundancy provisiorhas the meaning given by subiteB8{3 of
Schedules.

Division 90 Miscellaneous

28 References to variations under Division 8

To avoid doubt, a reference in this Part to a variation under Di&sion
of Part8 of the WR Act does not include a reference to a variation made
for the purposes gfassing the ndisadvantage test.

28A Variations to pass no-disadvantage test after WR Act
repeal day

Despite any other provision of Divisi&f of Part8 of the WR Act, as
that Division continues to apply because of this Schedule in relation to:

130 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
, 2009



o 0 b w N

~

10
11

Workplace agreements and workplace determinations made under the WR Act
Schedule 8

Transitional provisions relating to workplace agree melRsst 2

(a) aworkplace agreement; or
(b) a variation of such an agreement under DiviSiai that
Part;
only one variation for the purposes of passing thdisadvantage test
of the agreement or variation may be lodged with the Workplace
Authority Director on oafter the WR Act repeal day.

29 Documents taken to be workplace agreements, etc.

To avoid doubt, sectiord24A, 368A and 381A of the WR Act continue
to have effector the purposes @f provision of the WR Act that
continues to apply because of this Act.
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WR Act

Part 30 Transitional provisions relating to workplace
determinations made under the WR Act

30 Continued application of WR Act prohibited content
provisions

D This item applies to a workplace determination made under the WR Act
before the WR Act repedhy.

(2 Despite the repeal of sectiBA6 of the WR Act, Subdivision B of
Division 7 of Pari8 of that Act (which deals with prohibited content),
other than sectioB58 (which deals with prohibited content being void),
continues to apply in relation togtworkplace determinatioon and
after the WR Act repeal day as if that section had not been repealed.

Note 1: The general effect of this provision is to preserve the ®autes about prohibited
content for workplace determinations made before the WiRejeal day. The rules
about variation and termination of such workplace determinations, and certain other
rules, are contained in Sched8léwhich deals with transitional instruments).

Note 2: The rules about prohibited content being void continue pdyapnder subitem 4(1) of
Schedule8 (which deals with instrument content rules for transitional instruments).

31 Termination by approval general ruled continued
application of lodgment provisions

D This item applies to a termination of a workplace derit@tion, if the
termination has been approved in accordance with se&mf the
WR Act (which deals with terminations by approval) before the WR
Act repeal day, but not lodged in accordance with se888nof that
Act before that day.

Note:  Under subection 506(3) of the WR Act, a workplace determination can only be

terminated under Subdivision B of Divisi@of Part8 of that Act after the
determination has passed its nominal expiry date.

2 Despite the repeal of sectibf6 of the WR Act, the falving
provisions of that Act continue to apply in relation to the terminadion
andafter the WR Act repeal day, as if that section had not been
repealed:

(a) subsection 381(2) (which deals with when a workplace
determination is terminated);

(b) subsedbns 384(4), (5) and (6) (which deal with
noncompliance with information requirements);
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Part 3

Note:

(c) section387 (which deals with lodgment of unapproved
terminations);

(d) Subdivision C of Divisior® of Part8 (which deals with
lodgment);

(e) section398 (whic deals with the effect of nesompliance)

() subsection 401(1) and sectiéh2A.

The general effect of this provision is to preserve the ®autes in relation to
terminations of workplace determinations approved before the WR Act repeal day,
subject to the modification set out in ite38. Terminations after that day are dealt with
in Schedule (which deals with transitional instruments).

32 Modificationd unlodged terminations must be lodged

(1)

Note:

(2)

(3)

within 14 days

Despite itenB1, if a terminatiorto which that item applies is an
unlodged termination:
(a) the termination does not come into operation unless it is
lodged before the end of the 14 day period ¢ilmeoff
period) referred to in subsection 388(1) of the WR Act as that
subsection contingeto apply becausaf tem 31 and
(b) subsection 388(2) of the WR Act (which deals with a civil
remedy for late lodgment), as that subsection continues to
apply because of iteBil, does not apply to the termination.

The general effect of this prizion is that unlodged terminations must be lodged within
14 days of being made in order to come into operation. However, late lodgment will not
give rise to a civil remedy.

If the termination is lodged after the end of theaffifperiod, the

Workplae Authority Director must give a written notice, stating that

the termination cannot come into operation because it was lodged after
the end of the cubff period, to the following:

(a) the employer to which the workplace determination applies;
(b) theemployees to which the workplace determination applies.

In this item:

unlodged terminationin relation to a workplace determination, means
a termination of a workplace determination approved in accordance
with section386 of the WR Act, but not lodgewth the Workplace
Authority Director under sectioB89 of that Act as at the WR Act
repeal day.
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33 Termination by the Commissiond Commission may

(1)

(2)

Note:

continue to deal with applications made before the WR
Act repeal day

This item applies to a workplace dahination in relation to which an
application has been made under subsection 397A(2) of the WR Act
(which deals with termination by the Commission) before the WR Act
repeal day.

Despite the repeal of sectibA6 of the WR Act, the following
provisionsof that Act continue to apply in relation to the workplace
determinatioron andafter the WR Act repeal day as if that section had
not been repealed:

(a) subsection 381(2) (which deals with when a workplace
determination is terminated);

(b) subsection897A(1) and (3) (which deal with when the
Commission may terminate a workplace determination).

The general effect of this provision is to preserve the ®autes in relation to
applications for terminations of workplace determinations by the Cesiwni made
before the WR Act repeal day. Terminations after that day are dealt with in ScBedule
(which deals with transitional instruments).

34 Documents taken to be workplace determinations, etc.

To avoid doubt, sectioB81A of the WR Act continues tpply for the
purposes of a provision of that Act that continues to apply because of
this Part.
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Schedule 90 Minimum wages

Part 10 Preliminary

1 Meanings of employee and employer

In this Scheduleemployeemeans a national system employee and
employermears a national system employer.
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