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THis Bill originated in the House of
Representatives; and, having this day passed,
is now ready for presentation to the Senate
for its concurrence.

I1.C. HARRIS
Clerk of the House of Representatives

House of Representatives
30 May 2007

A Bill for an Act to amend the Workplace Relations
Act 1996, and for other purposes

The Parliament of Australia enacts:

1 Short title

This Act may be cited as the Workplace Relations Amendment (A
Sronger Safety Net) Act 2007.

2 Commencement

(1) Each provision of this Act specified in column 1 of the table
commences, or istaken to have commenced, in accordance with
column 2 of the table. Any other statement in column 2 has effect
according to itsterms.
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Commencement information

Column 1 Column 2 Column 3

Provision(s) Commencement Date/Details

1. Sections1to3 Theday on which this Act receivesthe
and anything in Royal Assent.

this Act not

elsewhere covered

by thistable

2. Schedule 1 A single day to be fixed by Proclamation.

However, if any of the provision(s) do not
commence within the period of 6 months
beginning on the day on which this Act
receives the Royal Assent, they commence
on thefirst day after the end of that period.

3. Schedule 2 A single day to be fixed by Proclamation.

However, if any of the provision(s) do not
commence within the period of 6 months
beginning on the day on which this Act
receives the Royal Assent, they commence
on thefirst day after the end of that period.

4. Schedule 3 A single day to be fixed by Proclamation.

However, if any of the provision(s) do not
commence within the period of 6 months
beginning on the day on which this Act
receives the Royal Assent, they commence
on thefirst day after the end of that period.

5. Schedule 4 The day on which this Act receives the
Royal Assent.
6. Schedule5 A single day to be fixed by Proclamation.

However, if any of the provision(s) do not
commence within the period of 6 months
beginning on the day on which this Act
receives the Royal Assent, they commence
on thefirst day after the end of that period.

N

Note: Thistable relates only to the provisions of this Act as originally
passed by both Houses of the Parliament and assented to. It will not be
expanded to deal with provisionsinserted in this Act after assent.

Workplace Relations Amendment (A Sronger Safety Net) Bill 2007 No.  , 2007
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(2) Column 3 of the table contains additional information that is not
part of this Act. Information in this column may be added to or
edited in any published version of this Act.

3 Schedule(s)

(1) Each Act, and each set of regulations, that is specified in a
Schedule to this Act is amended or repealed as set out in the
applicable items in the Schedule concerned, and any other itemin a
Schedule to this Act has effect according to its terms.

(2) The amendment of any regulation under subsection (1) does not
prevent the regulation, as so amended, from being amended or
repealed by the Governor-General.

Workplace Relations Amendment (A Sronger Safety Net) Bill 2007 No. , 2007 3
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Schedule 1 The Fairness Test
Part 1 Main amendments

Schedule 1—The Fairness Test
Part 1—Main amendments

Workplace Relations Act 1996

1 After Division 5 of Part 8
Insert:

Divison SA—Thefairnesstest
Subdivision A—Preliminary

346B Definitions
(2) InthisDivision:

designated award, in relation to an employee or employees whose
employment is or may be subject to aworkplace agreement, means
an award determined by the Workplace Authority Director under
section 346L, and includes an award taken to be so designated in
relation to the employee or employees under section 346K (unless
adifferent award has been designated in relation to the employee
or employees under section 346L).

enterprise award means an award that regulates aterm or
condition of employment of an employee or employees by an
employer in asingle business specified in the award.

industrial instrument means any of the following:
(@) apre-reform AWA;

(b) apre-reform certified agreement (within the meaning of
Schedule 7);

(c) aworkplace determination;
(d) asection 170MX award (within the meaning of Schedule 7);
(e) anoald IR agreement (within the meaning of Schedule 7).

protected award conditions has the same meaning as in subsection
354(4), subject to subsection (2) of this section.

4 Workplace Relations Amendment (A Sronger Safety Net) Bill 2007 No.  , 2007
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The Fairness Test Schedule 1
Main amendments Part 1

)

©)

reference award, in relation to an employee whose employment is
subject to a workplace agreement, means:
(8) arelevant award in relation to the employee; or
(b) if thereisno relevant award in relation to the employee—a
designated award in relation to the employee.

relevant award, in relation to an employee whose employment is
subject to a workplace agreement, means an award:

(a) that regulates, or would but for aworkplace agreement or
another industrial instrument regulate, any term or condition
of employment of persons engaged in the same kind of work
asthat performed or to be performed by the employee under
the workplace agreement; and

(b) that was binding on the employee’ s employer immediately
before the day on which the workplace agreement was
lodged.

salary means gross basic salary and does not include the following:
(&) incentive-based payments and bonuses,
(b) loadings (other than casua loadings);
() monetary allowances,
(d) penalty rates;
(e) employer superannuation contributions;
(f) any other separately identifiable entitlements that are similar
to those mentioned in paragraphs (a) to (d).
Note: Section 346G contains provisions relating to this definition.

For the purposes of the definition of protected award conditionsin

subsection (1), the definition of protected allowable award matters

in subsection 354(4) has effect asif it did not include the matter

referred to in paragraph (i) of the latter definition.

Note: Paragraph (i) relates to outworker conditions. These conditions cannot
be excluded or modified by a workplace agreement to provide aless

favourable outcome for an employee in a particular respect—see
subsection 354(3).

Unless the contrary intention appears, this Division appliesto a
workplace agreement as varied in a corresponding way to the way
inwhich it applies to a workplace agreement.

Workplace Relations Amendment (A Sronger Safety Net) Bill 2007 No. , 2007 5
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Schedule 1 The Fairness Test
Part 1 Main amendments

346C When protected award conditions apply to an employee

(1) For the purposes of this Division, protected award conditions apply
to an employee whose employment is subject to aworkplace
agreement:

(a) if, but for that workplace agreement, a previous workplace
agreement or another industrial instrument, the protected
award conditions would have effect in relation to the
employment of the employee under arelevant award in
relation to the employee; or

(b) inacasewherethereisno relevant award in relation to the
employee—if, assuming that the employee's employer was
bound by a designated award in relation to the employee, the
protected award conditions would have effect in relation to
the employment of the employee but for the workplace
agreement, a previous workplace agreement or another
industrial instrument.

(2) Protected award conditions that apply to an employee because of
the operation of paragraph (1)(b) are not taken, for the purposes of
paragraph 354(1)(b), to be protected award conditions that would
have effect in relation to the employment of the employee.

346D Application of Division to workplace agreements

(1) The obligationsimposed on the Workplace Authority Director by
this Division in relation to a workplace agreement apply
irrespective of whether the workplace agreement isin operation or
has ceased to operate.

(2) For the purposes of applying this Division to aworkplace
agreement that has ceased to operate:

(a) areference to an employee whose employment is subject to
the workplace agreement is taken to include areference to an
employee whose employment was at any time subject to the
workplace agreement; and

(b) areferenceto aperson or organisation who is bound by the
workplace agreement is taken to include areference to a
person or organisation who was at any time bound by the
workplace agreement.

6 Workplace Relations Amendment (A Sronger Safety Net) Bill 2007 No.  , 2007
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The Fairness Test Schedule 1
Main amendments Part 1

(3) For the purposes of applying this Division to aworkplace
agreement, areference to an employee whose employment is
subject to the workplace agreement is, so far as the context
permits, taken to include a reference to an employee whose
employment may at a future time be subject to the workplace
agreement.

Subdivision B—Workplace agreementsto which the fairness
test applies

346E Workplace Authority Director must apply the fairnesstest to
certain wor kplace agr eements

(1) The Workplace Authority Director must decide under
section 346M whether an AWA passes the fairnesstest if:

(&) the AWA islodged on or after 7 May 2007; and

(b) on the date of lodgment, the employee whose employment is
subject to the AWA is employed in an industry or occupation
in which the terms and conditions of the kind of work
performed or to be performed by the employee:

(i) areusually regulated by an award; or

(if) would, but for aworkplace agreement or another
industrial instrument, usually be regulated by an award,;
and

(c) onthedate of lodgment:

(i) inthe case of afull-time employee, other than a
full-time employee who is paid a piece rate of pay—the
annual rate of salary payable to the employee under the
AWA islessthan $75,000; or

(i) inthe case of afull-time employee who is paid a piece
rate of pay—the annual full-time salary payable to the
employee under the AWA, worked out in accordance
with section 346G, is less than $75,000; or

(iii) inthe case of an employee not covered by
subparagraph (i) or (ii)—the annual full-time equivalent
amount of salary payable to the employee under the
AWA, worked out in accordance with section 346G, is
less than $75,000; and

Workplace Relations Amendment (A Sronger Safety Net) Bill 2007  No. , 2007 7
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Schedule 1 The Fairness Test
Part 1 Main amendments

(d) the AWA excludes or modifies one or more protected award
conditions that apply to the employee under areference
award in relation to the employee.

Note:  Paragraph (d) will not be satisfied if there is no reference award
in relation to the employee.

(2) The Workplace Authority Director must decide under
section 346M whether a collective agreement passes the fairness
test if:
(a) the collective agreement islodged on or after 7 May 2007;
and

(b) on the date of lodgment, one or more of the employees whose
employment is subject to the collective agreement is
employed in an industry or occupation in which the terms
and conditions of the kind of work performed or to be
performed by the employees:

(i) areusualy regulated by an award; or

(if) would, but for aworkplace agreement or another
industrial instrument, usually be regulated by an award,;
and

(c) the collective agreement excludes or modifies one or more
protected award conditions that apply to one or more of those
employees under areference award in relation to the
employee or employees.

Note:  Paragraph (c) will not be satisfied if there is no reference award
in relation to the employee.

346F Workplace Authority Director must apply the fairnesstest to
certain workplace agreementsasvaried

(1) The Workplace Authority Director must decide under
section 346M whether an AWA as varied under Division 8 passes
the fairness test if:
(@) thevariation of the AWA islodged on or after 7 May 2007,
and
(b) onthe date of lodgment of the variation, the employee whose
employment is subject to the AWA asvaried isemployed in
an industry or occupation in which the terms and conditions
of the kind of work performed or to be performed by the
employee:
(i) areusualy regulated by an award; or

8 Workplace Relations Amendment (A Sronger Safety Net) Bill 2007 No.  , 2007
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The Fairness Test Schedule 1
Main amendments Part 1

(ii) would, but for aworkplace agreement or another
industrial instrument, usually be regulated by an award,;
and

(c) onthedate of lodgment of the variation:

(i) inthe case of afull-time employee, other than a
full-time employee who is paid a piece rate of pay—the
annual rate of salary payable to the employee under the
AWA as varied isless than $75,000; or

(i) inthe case of afull-time employee who is paid a piece
rate of pay—the annual full-time salary payable to the
employee under the AWA as varied, worked out in
accordance with section 346G, is less than $75,000; or

(iii) inthe case of an employee not covered by
subparagraph (i) or (ii)—the annual full-time equivalent
amount of salary payable to the employee under the
AWA as varied, worked out in accordance with
section 346G, is less than $75,000; and

(d) the variation excludes or modifies one or more protected

award conditions that apply to the employee under a

reference award in relation to the employee.

Note: Paragraph (d) will not be satisfied if there is no reference award
in relation to the employee.

(2) The Workplace Authority Director must decide under
section 346M whether a collective agreement as varied under
Division 8 passes the fairness test if:
(8 thevariation of the collective agreement islodged on or after
7 May 2007; and
(b) on the date of lodgment of the variation, one or more of the
employees whose employment is subject to the collective
agreement as varied is employed in an industry or occupation
in which the terms and conditions of the kind of work
performed or to be performed by the employees:
(i) areusualy regulated by an award; or
(if) would, but for aworkplace agreement or another
industrial instrument, usually be regulated by an award,;
and
(c) thevariation excludes or modifies one or more protected
award conditions that apply to one or more of those
employees under areference award in relation to the
employee or employees.

Workplace Relations Amendment (A Sronger Safety Net) Bill 2007 No. , 2007 9
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Schedule 1 The Fairness Test
Part 1 Main amendments

Note: Paragraph (c) will not be satisfied if there is no reference award
in relation to the employee.

346G Provisions about annual rate of salary

(D)

)

©)

(4)

©)

(6)

(7)

The amount mentioned in paragraph 346E(1)(c) or 346F(1)(c) may
be increased by the regulations or in the manner prescribed by the
regulations.

If an employeeis paid a periodic rate of pay, the annual full-time
equivalent amount of salary payable to the employee for the
purpose of subparagraph 346E(1)(c)(iii) or 346F(1)(c)(iii) isthe
salary the employee would earn if the employee were employed on
afull-time basis and paid at the employee’ s periodic rate of pay.

For the purposes of subsection (2), the salary the employee would
earn isto be calculated for the 12 month period beginning on the
date on which the AWA islodged.

If an employeeis paid a piece rate of pay and the employeeisa
full-time employee, the annual full-time salary payable to the
employee for the purpose of subparagraph 346E(1)(c)(ii) or
346F(1)(c)(ii) isthe salary that the employer reasonably estimates
the employee would earn.

If an employeeis paid a piece rate of pay and the employeeisnot a
full-time employee, the annual full-time equivalent amount of
salary payable to the employee for the purpose of subparagraph
346E(2)(c)(iii) or 346F(1)(c)(iii) isthe salary that the employer
reasonably estimates the employee would earn if the employee
were employed on afull-time basis.

The regulations may prescribe one or more methods (whether
described, in relation to classes of employees paid piece rates of
pay, by the kind of work performed by such employees, or
otherwise) by which an employer may reasonably estimate the
saary the employee would earn for the purposes of subsections (4)
and (5).

For the purpose of subsections (4) and (5), the salary the employee
would earn isto be estimated for the 12 month period beginning on
the date on which the AWA islodged.

10 Workplace Relations Amendment (A Sronger Safety Net) Bill 2007 No. , 2007
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The Fairness Test Schedule 1
Main amendments Part 1

(8) Theregulations may prescribe a different definition of salary for
the purposes of paragraph 346E(1)(c) or 346F(1)(c) in relation to
employees paid piece rates of pay.

346H Protected award conditions and designated awar ds—deemed
exclusion or modification

(1) For the purposes of paragraphs 346E(1)(d) and 346F(1)(d), an
AWA istaken to exclude or modify one or more protected award
conditions that apply to an employee under a designated award in
relation to the employee if the condition or conditions:

(a) do not have effect in relation to the employee under the
AWA; or

(b) have adifferent effect in relation to the employee than they
would have under the designated award.

(2) For the purposes of paragraphs 346E(2)(c) and 346F(2)(c), a
collective agreement is taken to exclude or modify one or more
protected award conditions that apply to an employee or employees
under a designated award in relation to the employee or employees
if the condition or conditions:

(a) do not have effect in relation to the employee or employees
under the collective agreement; or

(b) have adifferent effect in relation to the employee or
employees than they would have under the designated award.

346J Noticerequirements

(1) If the Workplace Authority Director is required to decide under
section 346M whether a workplace agreement passes the fairness
test, the Workplace Authority Director must give awritten notice
to that effect to:

(@) the employer in relation to the workplace agreement; and

(b) if the workplace agreement is an AWA—the employee
whose employment is subject to the AWA; and

(c) if the agreement is a union collective agreement or a union
greenfields agreement—the organisation or organisations
bound by the agreement.

(2) If the Workplace Authority Director is not required to decide under
section 346M whether a workplace agreement passes the fairness

Workplace Relations Amendment (A Sronger Safety Net) Bill 2007 No. , 2007 11
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Schedule 1 The Fairness Test
Part 1 Main amendments

test, the Workplace Authority Director must give awritten notice
to that effect to the persons referred to in paragraphs (1)(a), (b) and

(©).

(3) A notice under this section is not required to be given at the same
time as the copy of the receipt is given under section 345 in respect
of the declaration for the workplace agreement concerned.

Note: Section 346ZE requires the employer to inform the employees

concerned of the contents of a notice under this section in relation to a
collective agreement.

346K Designated awar ds—befor e a wor kplace agr eement or
variation islodged

(1) The Workplace Authority Director may, on application by an
employer, determine that an award is adesignated award in
relation to an employee or employees of the employer.

Note: For specification by class, see section 46 of the Acts Interpretation Act
1901.

(2) The Workplace Authority Director may make a determination
under this section only if the Workplace Authority Director is
satisfied that:

(&) the employee or employees are or may be employed in an
industry or occupation in which the terms and conditions of
the kind of work performed or to be performed by the
employee or employees:

(i) areusualy regulated by an award; or

(if) would, but for aworkplace agreement or another
industrial instrument, usually be regulated by an award,;
and

(b) thereisno relevant award in relation to the employee or
employees; and

(c) thereisan award that satisfies the requirements specified in
subsection (3).

(3) Anaward or awards determined by the Workplace Authority
Director under this section:
(8 must be an award or awards regulating, or that would, but for
aworkplace agreement or another industrial instrument,
regulate, terms or conditions of employment of employees

12 Workplace Relations Amendment (A Sronger Safety Net) Bill 2007 No. , 2007
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The Fairness Test Schedule 1
Main amendments Part 1

(4)

)

(6)

(7)

(8)

(D

engaged in the same kind of work as the work performed or
to be performed by the employee or employees; and

(b) must, in the opinion of the Workplace Authority Director, be
an award or awards that would be appropriate for the
purposes referred to in subsection 346L(2) if aworkplace
agreement or a variation of aworkplace agreement were
lodged; and

(c) must not be an enterprise award.

Note: An example of a case where paragraph (a) could be satisfied, but the
Workplace Authority Director may nevertheless not be satisfied that
there is an appropriate award for the purposes of paragraph (b), is
where an award regulates terms and conditions of the kind of work
performed by employeesin a particular industry or occupation in one

State only, and terms and conditions of that kind of work are not
regulated by awards in other States.

An award determined under this section in relation to an employee
or employeesis taken to be the designated award determined by
the Workplace Authority Director under section 346L in relation to
the employee or employees if the employer later lodges a
workplace agreement, or a variation of aworkplace agreement, in
relation to the employee or the employees.

Despite subsection (4), the Workplace Authority Director may
determine under section 346L that another award is a designated
award in relation to the employee, or in relation to some or all of
the employees, if the Workplace Authority Director is satisfied that
it isnecessary in al the circumstances to do so.

The Workplace Authority Director may determine different awards
under subsection (2) in relation to different employees.

In this section, areference to an employee or employees of an
employer includes a reference to a person or persons who may
become an employee or employees of the employer.

A determination made under this section is not alegislative
instrument.

346L Designated awards—after a workplace agreement or variation

islodged

This section applies to aworkplace agreement if:
(8) inthe case of an AWA:

Workplace Relations Amendment (A Sronger Safety Net) Bill 2007 No. , 2007 13
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Schedule 1 The Fairness Test
Part 1 Main amendments

(i) the AWA satisfies the requirements set out in
paragraphs 346E(1)(a), (b) and (c); and
(i) thereisno relevant award in relation to the employee
whose employment is subject to the AWA; or
(b) inthe case of acollective agreement:
(i) the collective agreement satisfies the requirements set
out in paragraphs 346E(2)(a) and (b); and
(ii) thereisno relevant award in relation to one or more
employees whose employment is subject to the
collective agreement; or
(c) avariation of the workplace agreement was lodged on or
after 7 May 2007, and:

(i) if the workplace agreement isan AWA—the AWA as
varied satisfies the requirements set out in paragraphs
346F(1)(b) and (c) and subparagraph (a)(ii) of this
subsection; or

(i) if the workplace agreement is a collective agreement—
the collective agreement as varied satisfies the
reguirements set out in paragraph 346F(2)(b) and
subparagraph (b)(ii) of this subsection.

(2) The Workplace Authority Director must determine that an award is
adesignated award in relation to the employee or employees whose
employment is subject to the agreement:

(a) to ascertain whether or not the Workplace Authority Director
isrequired to decide under section 346M whether the
workplace agreement, or the workplace agreement as varied,
passes the fairness test; and

(b) if the Workplace Authority Director is so required, for the
purpose of deciding whether the workplace agreement, or the
workplace agreement as varied, passes the fairness test;

unless the Workplace Authority Director is satisfied that there is no
award that satisfies the requirements specified in subsection (3).

Note: For specification by class, see section 46 of the Acts Interpretation Act
1901.

(3) Anaward or awards determined by the Workplace Authority
Director under this section:
(8 must be an award or awards regulating, or that would, but for
aworkplace agreement or another industrial instrument,
regulate, terms or conditions of employment of employees

14 Workplace Relations Amendment (A Sronger Safety Net) Bill 2007 No. , 2007
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Main amendments Part 1

(b)
(©

Note:

engaged in the same kind of work as the work performed by
the employee or employees under the workplace agreement
concerned; and

must, in the opinion of the Workplace Authority Director, be
appropriate for the purposes referred to in subsection (2); and

must not be an enterprise award.

An example of a case where paragraph (a) could be satisfied, but the
Workplace Authority Director may nevertheless not be satisfied that
thereis an appropriate award for the purposes of paragraph (b), is
where an award regulates terms and conditions of the kind of work
performed by employees in a particular industry or occupation in one
State only, and terms and conditions of that kind of work are not
regulated by awards in other States.

(4) The Workplace Authority Director may determine different awards
under subsection (2) in relation to different employees.

(5) A determination made under this section is not alegislative
instrument.

Subdivison C—Thefairnesstest

346M When does an agreement passthe fairnesstest?

(D) A workplace agreement passes the fairness test if:

(@

(b)

Note:

in the case of an AWA—the Workplace Authority Director is
satisfied that the AWA provides fair compensation to the
employee whose employment is subject to the AWA in lieu
of the exclusion or madification of protected award
conditions that apply to the employee; or
in the case of a collective agreement—the Workplace
Authority Director is satisfied that, on balance, the collective
agreement provides fair compensation, in its overall effect on
the employees whose employment is subject to the collective
agreement, in lieu of the exclusion or modification of
protected award conditions that apply to some or all of those
employees.

This section applies to aworkplace agreement as varied in a

corresponding way to the way in which it applies to aworkplace
agreement—see subsection 346B(3).

Workplace Relations Amendment (A Sronger Safety Net) Bill 2007 No. , 2007 15
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Schedule 1 The Fairness Test
Part 1 Main amendments

)

©)

(4)

©)

(6)

(7)

In considering whether aworkplace agreement provides fair
compensation to an employee, or inits overal effect on employees,
the Workplace Authority Director must first have regard to:

(a) the monetary and non-monetary compensation that the
employee or employees will receive under the workplace
agreement, in lieu of the protected award conditions that
apply to the employee or employees under a reference award
in relation to the employee or employees; and

(b) thework obligations of the employee or employees under the
workplace agreement.

In considering whether a workplace agreement provides fair
compensation to an employee or in its overall effect on employees,
the Workplace Authority Director may also have regard to the
personal circumstances of the employee or employees, including in
particular the family responsibilities of the employee or employees.

In exceptional circumstances, and if the Workplace Authority
Director is satisfied that it is not contrary to the public interest to
do so, the Workplace Authority Director may, in addition to the
matters specified in subsections (2) and (3), also have regard to the
industry, location or economic circumstances of the employer and
the employment circumstances of the employee or employees
when considering whether a workplace agreement provides fair
compensation to an employee or in its overall effect on employees.

An example of a case where the Workplace Authority Director
may be satisfied that it is not contrary to the public interest to have
regard to the industry, location or economic circumstances of the
employer is where the workplace agreement is part of areasonable
strategy to deal with ashort-term crisisin, and to assist in the
revival of, the employer’s business.

In deciding whether a workplace agreement passes, or does not
pass, the fairness test, the Workplace Authority Director may
inform himself or herself in any way he or she considers
appropriate including (but not limited to) contacting the employer
and the employee, or some or al of the employees, whose
employment is subject to the workplace agreement.

In this section:

16
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non-monetary compensation, in relation to an employee, means
compensation (other than an entitlement to a payment of money):
(@) for which thereisamoney value equivalent or to which a
money value can reasonably be assigned; and
(b) that confers a benefit or advantage on the employee which is
of significant value to the employee.

346N Agreementsto betested as at lodgment date

(1) Indeciding whether aworkplace agreement passes, or does not
pass, the fairness test, the Workplace Authority Director must
consider the agreement as in force immediately after lodgment.

(2) Indeciding whether aworkplace agreement as varied passes, or
does not pass, the fairness test, the Workplace Authority Director
must consider the agreement as in force immediately after the
variation was lodged.

(3 If:

() the Workplace Authority Director is required by
section 346E to decide under section 346M whether a
workplace agreement passes the fairness test; and

(b) before the Workplace Authority Director decides whether the
workplace agreement passes the fairness test, the Workplace
Authority Director is required by section 346F to decide
under section 346M whether the workplace agreement as
varied passes the fairness test;

then:

(c) the Workplace Authority Director must consider the
workplace agreement and the workplace agreement as varied
as part of the same process; and

(d) to avoid doubt, the Workplace Authority Director must
consider, and make a separate decision in respect of, both the
workplace agreement and the workplace agreement as varied.

346P Workplace Authority Director must notify of decision

(1) If the Workplace Authority Director decides under section 346M
that a workplace agreement passes the fairness test, the Workplace
Authority Director must notify the following of the decision:

(&) the employer in relation to the workplace agreement;

Workplace Relations Amendment (A Sronger Safety Net) Bill 2007 No. , 2007 17
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(b) if the workplace agreement is an AWA—the employee
whose employment is subject to the AWA;

(c) if the agreement is a union collective agreement or aunion
greenfiel ds agreement—the organisation or organisations
bound by the agreement.

(2) If the Workplace Authority Director decides under section 346M
that a workplace agreement does not pass the fairness test, the
Workplace Authority Director must notify the persons referred to
in paragraphs (1)(a), (b) and (c) of the decision.

(3) If the Workplace Authority Director decides under section 346M
that a workplace agreement does not pass the fairness test, the
notice must also:

(&) inthe case of aworkplace agreement that isin operation on
the date of issue specified in the notice—contain advice as to
how the agreement could be varied to pass the fairness test
(including by way of an undertaking); and

(b) inany case—state that compensation may be payable by the
employer to the employee or employees under
section 346ZD.

(4) If subsection 346N(3) requires the Workplace Authority Director
to consider, and make a separate decision in respect of, both a
workplace agreement and the workplace agreement as varied, the
notice under this section must deal with both agreements.

(5) A notice under this section:
(8 must bein writing; and
(b) must specify the date of issue of the natice.

Note: Section 346ZE requires the employer to inform the employees
concerned of the contents of anotice under this sectionin relationto a
collective agreement.

Subdivision D—Consequencesif a wor kplace agreement does
not passthefairnesstest

346Q Agreement does not pass fair ness test—agreement not in
operation

If:
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(&) the Workplace Authority Director decides under
section 346M that a workplace agreement does not pass the
fairnesstest; and
(b) the workplace agreement is not in operation in relation to any
employee immediately before the date of the decision;
the employee or employees whose employment was at any time
subject to the workplace agreement are, on and from the date of
issue specified in the notice under section 346P in relation to the
workplace agreement, entitled to any compensation payable to the
employee or employees under section 346ZD.

346R Agreement does not pass fair ness test—agreement in
operation

(1) Thissection appliesif:
(a) the Workplace Authority Director decides under
section 346M that a workplace agreement does not pass the
fairness test; and
(b) the workplace agreement is in operation immediately before
the date of the decision.

(2) The employer who is bound by the workplace agreement may:
(@) inthe case of an AWA—Ilodge a variation of the AWA with
the Workplace Authority Director; or
(b) inthe case of an AWA or a collective agreement—lodge a
variation of the workplace agreement by giving to the
Workplace Authority Director awritten undertaking in
relation to the AWA or collective agreement.

(3) If the employer does not take the action referred to in
subsection (2) within the relevant period in relation to the
workplace agreement, then at the end of that period:
(a) the workplace agreement ceases to operate; and
(b) the employee or employees whose employment was at any
time subject to the workplace agreement are, after the end of
the relevant period in relation to the workplace agreement,
entitled to any compensation payable to the employee or
employees under section 346ZD.

(4) Despite subsection (3), if:

Workplace Relations Amendment (A Sronger Safety Net) Bill 2007 No. , 2007 19
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(a) because of subsection 346N(3), the Workplace Authority
Director considered, and made a separate decision in respect
of, both aworkplace agreement and the workplace agreement
asvaried; and

(b) the workplace agreement did not pass the fairness test, but
the workplace agreement as varied passed the fairness test;

the workplace agreement as varied continues in operation, and the
employee or employees whose employment was at any time
subject to the workplace agreement, whether before or after the
variation was lodged are, after the end of the relevant period in
relation to the workplace agreement, entitled to any compensation
payable to the employee or employees under section 346ZD.

(5) For the purposes of paragraph (2)(a), Division 8 does not apply to
the variation of an AWA, except for the following provisions:
() subsection 373(1);
(b) section 374.

(6) For the purposes of paragraph (2)(b), Division 8 does not apply to
an undertaking given to the Workplace Authority Director in
relation to an AWA or acollective agreement.

(7) Inthissection:

relevant period, in relation to a workplace agreement, means.

(a) the period of 14 days beginning on the date of issue specified
in the notice under section 346P in relation to the workplace
agreement; or

(b) if alonger period is prescribed by the regulations for the
purposes of this paragraph—that period; or

(c) if the period referred to in paragraph (a) or (b) is extended
under subsection (8) in relation to the workplace
agreement—the period as extended.

(8) The Workplace Authority Director may extend the period referred
toin paragraph (7)(a) or (b), asthe case requires, in relationto a
particular workplace agreement in circumstances prescribed by the
regulations.
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346S L odging of variation documentswith the Workplace Authority
Director

(1) Anemployer lodges a variation with, or gives an undertaking to,
the Workplace Authority Director under section 346R if:

() the employer lodges a declaration under subsection (2); and

(b) acopy of the variation or undertaking is annexed to the
declaration.

(2) Anemployer lodges a declaration with the Workplace Authority
Director if:
(&) the employer givesit to the Workplace Authority Director;
and

(b) it meets the form requirements mentioned in subsection (3).

Note: Sections 137.1 and 137.2 of the Criminal Code create offences for
providing false or misleading information or documents.

(3) The Workplace Authority Director may, by notice published in the
Gazette, set out requirements for the form of a declaration for the
purposes of paragraph (2)(b). The requirements may be different
for variations and undertakings.

(4) A declaration is given to the Workplace Authority Director for the
purposes of subsection (2) only if the declaration is actually
received by the Workplace Authority Director.

Note: This means that section 29 of the Acts Interpretation Act 1901 (to the
extent that it deals with the time of service of documents) and

section 160 of the Evidence Act 1995 do not apply to lodgment of a
declaration.

346T Operation of section 346R variations

(1) A variation of an AWA under paragraph 346R(2)(a) comesinto
operation when the variation is lodged with the Workplace
Authority Director under that paragraph in accordance with
section 346S.

(2) A variation of an AWA or a collective agreement by way of an
undertaking under paragraph 346R(2)(b) comesinto operation
when the undertaking is given to the Workplace Authority Director
under that paragraph in accordance with section 346S.

Workplace Relations Amendment (A Sronger Safety Net) Bill 2007 No. , 2007 21
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©)

For the purposes of this Act, an undertaking given by an employer
to the Workplace Authority Director in relation to an AWA or a
collective agreement is taken to be a variation of the AWA or
collective agreement, as the case may be, lodged by the employer
under section 346R.

346U Workplace Authority Director must test varied agreement

(D

)

©)

(4)

)

If an employer lodges a variation of aworkplace agreement under
section 346R, the Workplace Authority Director must decide under
this section whether the workplace agreement as varied passes the
fairnesstest set out in section 346M.

If the Workplace Authority Director decides under subsection (1)
that a workplace agreement as varied passes the fairness test, the
Workplace Authority Director must notify the following of the
decision:
(@) the employer in relation to the workplace agreement;
(b) if the workplace agreement is an AWA—the employee
whose employment is subject to the AWA;

(c) if the agreement is a union collective agreement or a union
greenfields agreement—the organisation or organisations
bound by the agreement.

If the Workplace Authority Director decides under subsection (1)
that a workplace agreement as varied does not pass the fairness
test, the Workplace Authority Director must notify the persons
referred to in paragraphs (2)(a), (b) and (c) of the decision.

A notice under this section must be in writing and must specify:
(a) the date of issue of the notice; and
(b) the effect of the notice.

Note: Section 346ZE requires the employer to inform the employees
concerned of the contents of a notice under this section in relation to a
collective agreement.

In deciding under this section whether a workplace agreement
passes, or does not pass, the fairness test, the Workplace Authority
Director may inform himself or herself in any way he or she
considers appropriate including (but not limited to) contacting the
employer and the employee, or some or all of the employees,
whose employment is subject to the workplace agreement.

22
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346V Effect if varied agreement does not pass fair nesstest—
agreement not in operation

If:

(a) the Workplace Authority Director decides under subsection
346U(1) that aworkplace agreement as varied does not pass
the fairness test; and

(b) the workplace agreement is not in operation in relation to any
employee immediately before the date of the decision;

the employee or employees whose employment was at any time
subject to the workplace agreement are, on and from the date of
issue specified in the notice under section 346U in relation to the
workplace agreement, entitled to any compensation payable to the
employee or employees under section 346ZD.

346W Effect if varied agreement does not pass fair nesstest—
agreement in operation

If the Workplace Authority Director decides under subsection
346U (1) that a workplace agreement as varied does not pass the
fairness test:

(a) the workplace agreement ceases to operate on the date of
issue specified in the notice under that section in respect of
the workplace agreement; and

(b) the employee or employees whose employment was at any
time subject to the workplace agreement are, on and from the
date of issue specified in the notice under section 346U in
relation to the workplace agreement, entitled to any
compensation payable to the employee or employees under
section 346ZD.

346X Effect if varied agreement passes fair ness test—agreement in
operation

If the Workplace Authority Director decides under subsection
346U (1) that aworkplace agreement as varied passes the fairness
test:
(a) the workplace agreement continues in operation; and
(b) the employee or employees whose employment is, or was at
any time, subject to the workplace agreement are, on and
from the date of issue specified in the notice under
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section 346U in relation to the workplace agreement, entitled
to any compensation payable to the employee or employees
under section 346ZD.

Note: Even though the workplace agreement has been varied so that it passes

the fairness test, compensation may be payable in respect of the period
when the agreement did not pass the fairness test.

346Y Employment arrangementsthat apply if a workplace
agreement ceases to oper ate because it does not pass
fairnesstest

(1) Thissection appliesif, on aparticular day (the cessation day), a
workplace agreement (the original agreement) ceases to operate
under section 346R or 346W because the original agreement does
not pass the fairness test.

(2) The employer and the employee or employees who were bound by
the original agreement immediately before the cessation day are
taken, on and from the cessation day, to be bound by:

() theinstrument or instruments that, but for the original
agreement having come into operation, would have bound the
employer and the employee or employees on and from the
cessation day; or

(b) if thereisnoinstrument of akind referred to in paragraph (a)
in relation to the employer and one or more of the
employees—the designated award in relation to that
employee or those employees, to the extent that the
designated award contains protected award conditions.

Note: A workplace agreement binds all persons whose employment is, at
any time when the agreement isin operation, subject to the agreement

(see paragraph 351(b)). A collective agreement may therefore bind an
employer in relation to existing and future employees.

(3) If theoriginal agreement is aworkplace agreement as varied under
Division 8, the workplace agreement asin force before the
variation was lodged is, despite section 346ZB, capable of being an
instrument described in paragraph (2)(a).

(4) Aninstrument that has ceased to operate in relation to an employee
or employeesis capable of being an instrument described in
paragraph (2)(a) only if the reason it ceased to operate was because
the original agreement came into operation in relation to the
employee or employees.
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(5) Inthissection:

instrument means any of the following:

(&) aworkplace agreement;

(b) an award;

(c) aworkplace determination;

(d) an employment agreement (within the meaning of
section 887);

(e) apre-reform certified agreement (within the meaning of
Schedule 7);

(f) apre-reform AWA;

(g) asection 170MX award (within the meaning of Schedule 7);

(h) an exceptional matters order (within the meaning of
Schedule 7);

(i) anold IR agreement (within the meaning of Schedule 7).

Note: Preserved State agreements and notional agreements preserving State
awards are dealt with in Schedule 8.

3467 Effect of section 346Y in relation to instruments

If, because of the operation of section 346Y, an employer and an
employee or employees, as the case requires, are taken to be bound
by an instrument, the instrument is taken, despite any other
provision of this Act, to operate again, or to have effect again, as
the case requires, in relation to the employer and the employee or
employees, on and from the cessation day.

Note 1: Subsections 347(7A), (8A) and (9A) modify the rule that an AWA or
a collective agreement that has ceased to operate can never operate

again.
Note2:  Thefollowing provisions operate in asimilar way for other

instruments:

€) subsection 506(5) (workplace determinations);

(b) subsection 890(3) (employment agreements within the meaning

of section 887);

(© subclause 3(5A) of Schedule 7 (pre-reform certified agreements);

(d) subclause 18(5) of Schedule 7 (pre-reform AWAS);

(e subclause 25(4) of Schedule 7 (section 170M X awards);

) subclause 27(2) of Schedule 7 (exceptional matters orders);

(9) subclause 28(5) of Schedule 7 (old IR agreements).
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Note3:  Anaward has no effect in relation to an employee while aworkplace
agreement operates in relation to the employee (see section 349), but
once the workplace agreement has ceased to operate, the award is
capable of operating again.

346ZA Redundancy provisions and section 394 undertakings

(1) Thissection appliesif, on aparticular day (the cessation day), a
workplace agreement (the original agreement) ceases to operate
under section 346R or 346W because the original agreement does
not pass the fairness test.

(2) If,immediately before the day on which the original agreement
was lodged, the employer was bound under a designated provision
by aredundancy provision in relation to an employee whose
employment was subject to the original agreement, the employer is
taken:

(a) to be bound under the designated provision by the
redundancy provision in relation to the employee on and
from the cessation day; and

(b) to continue to be so bound until the earliest of the following:
(i) the end of the period of 12 months beginning on the first
day on which the employer became bound under the
designated provision by the redundancy provision;
(ii) thetime when the employee ceases to be employed by
the employer;
(iii) the time when another workplace agreement comes into
operation in relation to the employee and the employer.

(3) If, immediately before the day on which the original agreement
was lodged, the employer was bound by an undertaking under
subsection 394(1) in relation to an employee whose employment
was subject to the original agreement, the employer is taken:

() to be bound under section 394 by the undertaking in relation
to the employee on and from the cessation day; and
(b) to continue to be so bound until the earlier of the following:
(i) thetime when the employee ceases to be employed by
the employer;
(i) thetime when another workplace agreement comes into
operation in relation to the employee and the employer.

(4) Inthissection:
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designated provision means a redundancy provision within the
meaning of any of the following:

(a) section 399A;

(b) clause 6A of Schedule 7,

(c) clause 20A of Schedule 7.

346ZB Operation of workplace agreements

A workplace agreement that has ceased to operate because it does
not pass the fairness test can never operate again.
Note: Thisruleis subject to subsection 346Y (3), which deals with the

situation where a workplace agreement as varied under Division 8
does not pass the fairness test.

346ZC Regulations may make provision for operation of provisions
of revived instruments

The regulations may make provision for and in relation to the
operation of instruments that are taken to bind an employer and the
employees because of the operation of section 346Y .

Subdivision E—Entitlement to compensation

346D Employeeisentitled to compensation in respect of fairness
test period

(1) This section appliesto an employee who is entitled to
compensation under this section on and from a particular day
because a workplace agreement binding on the employee’s
employer did not pass the fairness test.

Note 1: Sections 346Q, 346R, 346V, 346W and 346X specify the day on
which an employee' s entitlement to compensation takes effect.

Note2:  Anemployee may be able to recover compensation even where a
workplace agreement that initially does not pass the fairnesstest is
varied so that it subsequently passes the fairness test—see
section 346X.

(2) If the amount worked out under paragraph (a) islessthan the
amount worked out under paragraph (b), the employer must pay to
the employee the amount of the shortfall:

(a) thetotal value of the entitlements to which the employee
became entitled under the workplace agreement in respect of
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(b)

one or more periods of employment during the fairness test
period for the workplace agreement;

the total value of the entitlements to which the employee
would have been entitled, in respect of one or more periods
of employment of the employee during the fairness test
period, assuming that the employee’s employment had been
subject to:

(i) theinstrument or instruments that, but for the workplace
agreement, would have bound the employer in relation
to that period of employment of the employee; or

(ii) if there is no such instrument—the designated award in
relation to the employee, to the extent that it contains
protected award conditions.

(3) Anemployer breaches this section if the employer does not pay to
the employee the amount of the shortfall calculated under
subsection (2) within whichever of the following periodsis
applicable:

(@

(b)

(©)

Note:

if the employeeis entitled to compensation because of the
operation of section 346Q in respect of the workplace
agreement—the period of 14 days beginning on the date of
issue specified in the notice under section 346P in relation to
the workplace agreement;

if the employee is entitled to compensation because of the
operation of section 346R in respect of the workplace
agreement—the period of 14 days beginning at the end of the
relevant period (within the meaning of section 346R) in
relation to the workplace agreement;

if the employee is entitled to compensation because of the
operation of section 346V, 346W or 346X in respect of the
workplace agreement—the period of 14 days beginning on
the date of issue specified in the notice under section 346U in
relation to the workplace agreement.

Compliance with this section is dealt with in Part 14—this section is
an applicable provision within the meaning of section 717.

(4) Inthissection:

fairnesstest period, in relation to a workplace agreement, means:

(@

the period:
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(i) beginning on the day on which the workplace agreement
was lodged; and
(if) ending on the day on which the workplace agreement
ceased to operate (whether because of the operation of
this Division or otherwise); or
(b) if the workplace agreement is continued in effect because of
the operation of subsection 346R(4) or section 346X—the
period:
(i) beginning on the day on which the workplace agreement
was lodged; and
(if) ending on the day on which the variation of the
workplace agreement was lodged under section 346R
or, if the workplace agreement had been varied before
that day in such away as to pass the fairness test, on
that earlier day.

instrument has the same meaning as in section 346Y .
Subdivision F—Civil remedy provisions

346ZE Employer must notify employees

(1) Anemployer that has received a notice under section 346J, 346P or
346U in relation to a collective agreement must take reasonable
steps to ensure that all persons whose employment is subject to the
agreement when the employer receives the notice are given a copy
of the notice as soon as practicable.

(2) Subsection (1) isacivil remedy provision.

Note: See Division 11 for provisions on enforcement.

346ZF Employer not to dismiss etc. employee because agreement
does not passthe fairnesstest

(1) Anemployer must not:
(&) dismissan employee; or
(b) threaten to dismiss an employee;
if the sole or dominant reason for the employer dismissing, or
threatening to dismiss, the employeeis that a workplace agreement
does not, or may not, pass the fairness test.
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(2) Subsection (1) isacivil remedy provision.

Notel:  Anemployee may still be entitled to compensation under
section 346ZD if his or her workplace agreement does not pass the
fairness test.

Note2: A breach of this provision is enforceable by aworkplace inspector—
see Division 11 for provisions on enforcement.

(3) In proceedings aleging a contravention of subsection (1) itis
presumed that the employer’s sole or dominant reason was that the
workplace agreement did not, or may not, pass the fairness test,
unless the employer proves otherwise.

Note: Division 3 of Part 14 contains other provisions relevant to civil
remedies.

346ZG Other remediesfor the contravention of section 346ZF

(1) The Court, on application by an €ligible person, may make one or
more of the following ordersin relation to an employer who has
contravened subsection 346ZF(1):

(a) an order requiring the employer to pay a specified amount to
the employee as compensation for damage suffered by the
employee as aresult of the contravention;

(b) any other order that the Court considers appropriate.

Note: The employee may still be entitled to compensation under
section 346ZD if his or her workplace agreement does not pass the
fairnesstest.

(2) The ordersthat may be made under paragraph (1)(b) include:
(& injunctions; and
(b) any other ordersthat the Court considers necessary to stop
the conduct or remedy its effects.

(3) Inthissection:

eligible person means any of the following:

(@ aworkplace inspector;

(b) an employee affected by the contravention;

(c) an organisation of employees that:

(i) has been requested in writing, by the employee
concerned, to apply on the employee’ s behaf; and
(ii) has amember employed by the employee’ s employer;

and
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(iii) isentitled, under its eligibility rules, to represent the
industrial interests of the employee in relation to work
carried on by the employee for the employer;

(d) aperson prescribed by the regulations for the purposes of this
paragraph.
(4) A regulation prescribing persons for the purposes of paragraph (d)
of the definition of eligible person may provide that aperson is

prescribed only in relation to circumstances specified in the
regulation.

346ZH Employer not to require employeeto agreeto exclude or
modify a protected award condition

(1) Anemployer must not, in relation to a workplace agreement:
(a) take, or threaten to take, any action; or
(b) refrain, or threaten to refrain, from taking any action;

with intent to coerce an existing employee to agree, or not to agree,
to excluding or modifying a protected award condition.

(2) Subsection (1) does not apply to protected action (within the
meaning of section 435).
(3) Subsection (1) isacivil remedy provision.

Note: A breach of this provision is enforceable by aworkplace inspector—
see Division 11 for provisions on enforcement.
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Schedule1l The Fairness Test
Part 2 Consequential amendments

Part 2—Consequential amendments

Workplace Relations Act 1996

2 After paragraph 337(4)(c)

Insert:

(ca) information about the circumstances in which the Workplace
Authority Director isrequired to decide whether the
agreement passes the fairnesstest set out in section 346M;
and

3 Subsection 344(5)
After “this Part”, insert “(other than Division 5A)”.

4 After paragraph 347(4)(b)

Insert:

(ba) the Workplace Authority Director decides under
section 346M that the agreement does not pass the fairness
test and the employer who is bound by the agreement does
not take the action referred to in subsection 346R(2) within
the relevant period (as defined in subsection 346R(7)) in
relation to the agreement; or

(bb) the Workplace Authority Director decides under
section 346U that the agreement as varied does not pass the
fairness test; or

5 After subsection 347(7)
Insert:

(7A) Despite subsection (7), an AWA that has ceased to operate can
operate again if:
(@) the AWA ceased to operate because it was replaced by
another AWA (the replacement AWA); and
(b) the replacement AWA later ceased to operate becauseit did
not pass the fairness test.

Note: See sections 346Y and 346Z.

6 After subsection 347(8)
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Consequential amendments Part 2

Insert:

(8A) Despite subsection (8), a collective agreement that has ceased to
operate can operate again if:
(a) the collective agreement ceased to operate because it was
replaced after its nominal expiry date by another collective
agreement (the replacement collective agreement); and

(b) the replacement collective agreement later ceased to operate
because it did not pass the fairness test.

Note: See sections 346Y and 346Z.

7 After subsection 347(9)
Insert:

(9A) Despite subsection (9), a multiple-business agreement that has
ceased to operate in relation to a single business (or part of asingle
business) can operate again if:

(&) the multiple-business agreement ceased to operate because it
was replaced by another collective agreement (the
replacement collective agreement) in accordance with
subsection (6); and

(b) the replacement collective agreement later ceased to operate
because it did not pass the fairness test.

Note: See sections 346Y and 346Z.

8 At the end of subsection 354(2)
Add:

Note: A workplace agreement that excludes or modifies certain protected
award conditionsis subject to Division 5A (which relatesto the
fairnesstest).

9 After paragraph 367(2)(a)

Insert:

(ad) section 346R (which deals with agreements that do not pass
the fairness test); or

10 Subsection 377(5)
After “this Part”, insert “(other than Division 5A)”.

11 At the end of section 394
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Part 2 Consequential amendments

Add:

(8) Despite subsection (7), undertakings that have ceased to operate
can operate again under this section if:

(&) the undertakings ceased to operate because they were
replaced by aworkplace agreement (the replacement
workplace agreement); and

(b) the replacement workplace agreement later ceased to operate
because it did not pass the fairness test.

Note: See section 346ZA.

12 At the end subsection 400(6)
Add*“, other than in the circumstance described in subsection (6A)”.

13 After subsection 400(6)
Insert:

(6A) The circumstance referred to in subsection (6) is that:

(a) thefirst person mentioned in subsection (6) is anew
employer; and

(b) the new employer requires another person to make an AWA;
and

(c) the other person would, if employed by the new employer, be
atransferring employee; and

(d) theregquirement to make the AWA is acondition of the other
person becoming employed in the business being transferred.

14 At the end of section 400
Add:

(8) Inthissection:

business being transferred has the same meanings asin
section 579, clause 72C of Schedule 6 and subclause 4(2) of
Schedule 9.

new employer has the same meanings asin section 579 and
subclause 4(1) of Schedule 9, and includes a new transitional
employer within the meaning of clause 72C of Schedule 6.
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Consequential amendments Part 2

15

16

17

18

19

20

21

22

transferring employee has the same meanings as in section 579
and clause 3 of Schedule 9, and includes a transferring transitional
employee within the meaning of clause 72C of Schedule 6.

After paragraph 407(2)(ja)
Insert:
(jb) for subsection 346ZE(1)—30 penalty units;
(jc) for subsection 346ZF(1)—60 penalty units;
(jd) for subsection 346ZH(1)—60 penalty units;

Paragraph 416(1)(a)
After “344(2),”, insert “3465(2),”.

Paragraph 416(1)(d)
After “subsection”, insert “346J(1) or (2), 346P(1) or (2), 346U(2) or”.

At the end of subsection 416(1)

Add:

; (g) adetermination that an award is a designated award made by
the Workplace Authority Director under section 346K or
346L.

Paragraph 417(1)(a)
After “344(2),”, insert “346(2),”.

Paragraph 417(1)(g)
After “paragraph”, insert “ 346P(3)(a) or”.

Paragraph 417(1)(k)
After “subsection”, insert “346J(1) or (2), 346P(1) or (2), 346U(2) or”.

At the end of section 506
Add:

(5) To avoid doubt, a workplace determination that has ceased to
operate because of subsection (4) can operate again if:
(a) the workplace determination ceased to operate because it was
replaced by a collective agreement (the replacement
collective agreement); and
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Part 2 Consequential amendments

(b) the replacement collective agreement later ceased to operate

because it did not pass the fairness test.
Note: See sections 346Y and 346Z.

23 Section 717 (after paragraph (a) of the definition of
applicable provision)

Insert:
(aa) section 346ZD (fairness test compensation); and

24 Subsection 718(1) (after item 5 of the table)

Insert:
5A section 346ZD (fairness (&) an employee to whom section 346ZD
test compensation) applies;

(b) an organisation of employees (subject to
subsection (6));
(c) an inspector

25 Subsection 718(2)
After “4,”, insert “5A,”".

26 After paragraph 718(6)(b)

Insert:
(ba) section 346ZD; or

27 At the end of section 890
Add:

(3) To avoid doubt, an employment agreement that has ceased to bein

force because of subsection (2) can come into force again if:

(a) the employment agreement ceased to be in force because it

was replaced by aworkplace agreement (the replacement
workplace agreement); and

(b) the replacement workplace agreement later ceased to operate

because it did not pass the fairness test.
Note: See sections 346Y and 346Z.

28 At the end of clause 89 of Schedule 6
Add:
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The Fairness Test Schedule 1
Consequential amendments Part 2

(3 If:

(@) aworkplace agreement binds an employer and employees,
and

(b) immediately before the day on which the workplace
agreement was lodged, a common rule had the effect of
regulating employers in respect of the employment of their
employees;

then, Division 5A of Part 8 of this Act (which deals with the
fairness test) has effect in relation to that workplace agreement as
if:

(c) areferencein that Division to arelevant award included a
reference to a common rule that has effect, or continues to
have effect, because of this Subdivision; and

(d) thedefinition of instrument in subsection 346Y (5) included a
reference to acommon rule that has effect, or continues to
have effect, because of this Subdivision.

29 Clause 95 of Schedule 6
Before“A”, insert “(1)”.

30 At the end of clause 95 of Schedule 6
Add:

(2 If:
(@) aworkplace agreement binds an employer and an employee
or employees, and
(b) immediately before the day on which the workplace
agreement was lodged, the employer and employee or
employees were bound by atransitional Victorian reference
award in respect of the employee’'s or employees
employment;
then, Division 5A of Part 8 of this Act (which deals with the
fairness test) has effect in relation to that workplace agreement as
if:
(c) areferenceinthat Division to arelevant award included a
reference to atransitional Victorian reference award; and
(d) thedefinition of instrument in subsection 346Y (5) included a
reference to atransitional Victorian reference award.

31 Clause 102 of Schedule 6
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Before“A”, insert “(1)".

32 At the end of clause 102 of Schedule 6
Add:

(2 If:

(@ aworkplace agreement binds an employer and employees;
and

(b) immediately before the day on which the workplace
agreement was lodged, atransitional award (other than a
Victorian reference award) regulated the employer, being an
excluded employer, in respect of the employment of
employeesin Victoria;

then, Division 5A of Part 8 of this Act (which deals with the
fairness test) has effect in relation to that workplace agreement as
if:

(c) areferenceinthat Division to arelevant award included a
referenceto atransitional award (other than a Victorian
reference award) to the extent that the award regulates
excluded employersin respect of the employment of
employeesin Victoria; and

(d) the definition of instrument in subsection 346Y (5) included a
reference to atransitional award (other than a Victorian
reference award) to the extent that the award regulates
excluded employersin respect of the employment of
employeesin Victoria.

33 After subclause 3(5) of Schedule 7
Insert:

(5A) Despite subclause (5), a pre-reform certified agreement that has
ceased to operate because of subclause (1) can operate again if:

(@) the pre-reform certified agreement ceased to operate because
it was replaced by a collective agreement (the replacement
collective agreement); and

(b) the replacement collective agreement later ceased to operate
because it did not pass the fairness test.

Note: See sections 346Y and 346Z.

34 At the end of clause 18 of Schedule 7
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Add:

(5) Despite subclause (4), a pre-reform AWA that has ceased to
operate because of subclause (1) can operate again if:

(@) the pre-reform AWA ceased to operate because it was
replaced by an AWA (the replacement AWA); and

(b) the replacement AWA later ceased to operate becauseit did
not pass the fairness test.

Note: See sections 346Y and 346Z.

35 At the end of clause 25 of Schedule 7
Add:

(4) To avoid doubt, asection 170M X award that has ceased to operate
because of subclause (2) can operate again if:
(a) the section 170M X award ceased to operate because it was
replaced by a collective agreement (the replacement
collective agreement); and

(b) the replacement collective agreement later ceased to operate
because it did not pass the fairness test.
Note 1: See sections 346Y and 346Z.

Note 2: Under subclause (1), asection 170MX award has no effect in relation
to an employee while an AWA operatesin relation to the employee,
but once the AWA has for any reason ceased to operate, the
section 170M X award is capable of operating again.

36 Clause 27 of Schedule 7
Before “An”, insert “(1)”.

37 At the end of clause 27 of Schedule 7
Add:

(2) To avoid doubt, an exceptional matters order that has ceased to be
in force because of subclause (2) can come into force again if:

(a) the exceptional matters order ceased to be in force because it
was replaced by aworkplace agreement (the replacement
workplace agreement); and

(b) the replacement workplace agreement later ceased to operate
because it did not pass the fairness test.

Note: See sections 346Y and 346Z.
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Schedule1l The Fairness Test
Part 2 Consequential amendments

38 At the end of clause 28 of Schedule 7
Add:

(5) Despite subclause (4), an old IR agreement that has ceased to
operate because of subclause (2) can operate again if:

(@) theold IR agreement ceased to operate because it was
replaced by aworkplace agreement (the replacement
workplace agreement); and

(b) the replacement workplace agreement later ceased to operate
because it did not pass the fairness test.

Note: See sections 346Y and 346Z.

39 At the end of clause 15G of Schedule 8
Add:

(4) Despite subclause (3), a preserved State agreement that has ceased
operating because of subclause (2) can operate again if:
(a) the preserved State agreement ceased to operate because it
was replaced by aworkplace agreement (the replacement
workplace agreement); and

(b) the replacement workplace agreement later ceased to operate
because it did not pass the fairness test.

Note: See sections 346Y and 3467Z.

40 At the end of clause 38A of Schedule 8
Add:
(5) Despite subclause (4), anotional agreement that has ceased
operating because of subclause (2) can operate again if:
(a) the notional agreement ceased to operate because it was

replaced by aworkplace agreement (the replacement
workplace agreement); and

(b) the replacement workplace agreement later ceased to operate
because it did not pass the fairness test.

Note: See sections 346Y and 346Z.

41 At the end of Division 6A of Part 2 of Schedule 8
Add:
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Consequential amendments Part 2

25B Application of fairnesstest where employment was subject to
preserved State agreement

Q) If:
(a) aworkplace agreement binds an employer and an employee
or employees; and
(b) immediately before the day on which the workplace
agreement was lodged, the employer and employee or
employees were bound by a preserved State agreement in
respect of the employee’s or employees’ employment; and
(c) the workplace agreement contains protected preserved
conditions because of paragraph 25A(2)(a) of this Schedule;
then, Division 5A of Part 8 of this Act (which deals with the
fairness test) has effect in relation to that workplace agreement as
if:
(d) areferencein that Division to protected award conditions
were areference to protected preserved conditions; and
(e) areferencein that Division to arelevant award or areference
award were areference to arelevant preserved State
agreement; and
(f) paragraph 346C(1)(a) were substituted with the following
paragraph:

“(a) if the protected preserved conditions are taken to be included
in the workplace agreement because of paragraph 25A(2)(a)
of Schedule 8.”; and

(g) paragraph 346C(1)(b) and subsection 346C(2) were omitted;
and

(h) paragraphs 346E(1)(b) and (2)(b) and 346F(1)(b) and (2)(b)
were omitted; and

(i) sections 346H, 346K and 346L were omitted; and

(i) paragraph 346Y (2)(b) were substituted with the following
paragraph:

“(b) if thereis no instrument of akind referred to in paragraph (a)
in relation to the employer and one or more of the
employees—protected preserved conditions that were taken
to be contained in the original agreement as if those
conditions were never excluded or modified by the
agreement.”; and

(k) the definition of instrument in subsection 346Y (5) included a
reference to a preserved State agreement; and
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(1) the definition of designated provision in subsection
346ZA(4) included areference to clauses 21A and 21D of
Schedule 8; and

(m) subparagraph 346ZD(2)(b)(ii) were substituted with the
following subparagraph:
“(ii) if thereis no such instrument—protected preserved
conditionsin relation to the employee.”.

(2) For the purpose of paragraph 346Y (2)(b) (as substituted by
paragraph (1)(j) of this clause), Parts 6 and 14 of this Act apply to
protected preserved conditions asif the conditions were:

(a) if the workplace agreement was an AWA—an AWA in
operation; or

(b) if the workplace agreement was a collective agreement—a
collective agreement in operation.

(3) Inthisclause:

protected preserved condition has the same meaning asin
subclause 25A(4), subject to subclause (4) of this clause.

relevant preserved State agreement, in relation to an employee
whose employment is subject to aworkplace agreement, means a
preserved State agreement that was binding on the employee’s
employer immediately before the day on which the workplace
agreement was lodged.

(4) For the purposes of the definition of protected preserved
conditions in subclause (3), the definition of protected allowable
award matters in subclause 25A(4) has effect asif it did not
include the matter referred to in paragraph (i) of the latter
definition.

Note: Paragraph (i) relates to outworker conditions. These conditions cannot
be excluded or modified by a workplace agreement to provide aless

favourable outcome for an employee in a particular respect—see
subclause 25A(3).

42 At the end of Division 6 of Part 3 of Schedule 8
Add:
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52AAA Application of fairnesstest where employment was subject
to notional agreement preserving State awards

Q) If:
(8) aworkplace agreement binds an employer and an employee
or employees; and
(b) immediately before the day on which the workplace
agreement was lodged, the employer and employee or
employees were bound by a notional agreement preserving
State awards in respect of the employee’ s or employees
employment; and
(c) the workplace agreement contains protected notional
conditions because of paragraph 52(2)(a) of this Schedule;
then, Division 5A of Part 8 of this Act (which deals with the
fairness test) has effect in relation to that workplace agreement as
if:
(d) areferencein that Division to protected award conditions
were areference to protected notional conditions; and
(e) areferenceinthat Division to arelevant award or areference
award were areference to arelevant notional agreement
preserving State awards; and
(f) paragraph 346C(1)(b) and subsection 346C(2) were omitted;
and
(g) paragraphs 346E(1)(b) and (2)(b) and 346F(1)(b) and (2)(b)
were omitted; and
(h) sections 346H, 346K and 346L were omitted; and
(i) paragraph 346Y (2)(b) were omitted; and
(i) the definition of instrument in subsection 346Y (5) included a
reference to anotional agreement preserving State awards,
and
(k) subparagraph 346ZD(2)(b)(ii) were omitted.

(2) Inthisclause:

protected notional conditions has the same meaning asin
subclause 52(3), subject to subclause (3) of this clause.

relevant notional agreement preserving State awards, in relation
to an employee whose employment is subject to aworkplace
agreement, means a notional agreement preserving State awards
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that was binding on the employee’ s employer immediately before
the day on which the workplace agreement was lodged.

(3) For the purposes of the definition of protected notional conditions
in subclause (2), the definition of protected allowable award
matters in subclause 52(3) has effect asiif it did not include the
matter referred to in paragraph (h) of the definition.

Note: Paragraph (h) relates to outworker conditions. These conditions cannot
be excluded or modified by aworkplace agreement to provide aless

favourable outcome for an employee in a particular respect—see
subclause 52(2A).
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Schedule 2—Workplace Authority
Part 1—Main amendments

Workplace Relations Act 1996

1 Part 5 (heading)
Repeal the heading, substitute:

Part 5—Workplace Authority Director

2 Divisions 1 and 2 of Part 5
Repeal the Divisions, substitute:

Division 1—Wor kplace Authority Director

Subdivision A—Establishment and functions

150A Workplace Authority Director

Thereisto be a Workplace Authority Director.

150B Functions of Workplace Authority Director

(1) Thefunctions of the Workplace Authority Director are as follows:

(8 to promote an understanding of Commonwealth workplace
relations legislation, including by making available to the
public general information and guidance about the operation
of the legidation;

(b) to provide education, assistance and advice to employees,
employers and organisations in relation to their rights and
obligations under Commonwealth workplace relations
legidation;

(c) to promote the making of workplace agreements;

(d) to provide education, assistance and advice to employees,
employers (especially employersin small business) and
organisations in relation to workplace agreements;

(e) to accept lodgment of:
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(i) workplace agreements; and
(ii) notices about transmission of instruments;

(f) to decide under Division 5A of Part 8 whether workplace
agreements pass the fairness test;

(g) to authorise multiple-business agreements in accordance with
the regulations,

(h) to analyse workplace agreements;

(i) torefer matters to the Workplace Ombudsman and workplace
inspectors;

(j) to perform any other function conferred on the Workplace
Authority Director by Commonwealth workplace relations
legislation, the Registration and Accountability of
Organisations Schedule or another Act.

(2) Inperforming his or her functions relating to workplace
agreements, the Workplace Authority Director must have particul ar
regard to:

(a) the needs of workersin disadvantaged bargaining positions,
including, for example, women, people from anon-English
speaking background, young people, apprentices, trainees
and outworkers; and

(b) encouraging parties to agreement-making to take account of
those needs; and

(c) assisting workersto balance work and family responsibilities;
and

(d) the need to prevent and eliminate discrimination because of,
or for reasons including, race, colour, sex, sexual preference,
age, physical or mental disability, marital status, family
responsibilities, pregnancy, religion, political opinion,
national extraction or social origin.

150C Minister may give directionsto Workplace Authority Director

(1) The Minister may, by legislative instrument, give written directions
to the Workplace Authority Director about the performance of his
or her functions.

(2) Directions given by the Minister under subsection (1) must be of a
general nature only, and cannot relate to a particular case.
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(3) The Minister must not direct the Workplace Authority Director in
relation to the Workplace Authority Director’ s performance of
functions, or exercise of powers, as an Agency Head under the
Public Service Act 1999.

(4) The Workplace Authority Director must comply with any direction
given by the Minister under subsection (1).

(5) Section 42 (Disallowance of legidative instruments) of the
Legisative Instruments Act 2003 appliesto a direction given under
subsection (1) of this section, despite section 44 of that Act.

Subdivision B—Appointment and ter ms and conditions

151A Appointment of Workplace Authority Director

(1) The Workplace Authority Director isto be appointed by the
Governor-General by written instrument.

(2) The Governor-General must not appoint a person as the Workplace
Authority Director unless the Minister is satisfied that the person:
() hassuitable qualifications or experience; and
(b) isof good character.

(3) The Workplace Authority Director holds office for the period
specified in the instrument of appointment. The period must not
exceed 5 years.

(4) The Workplace Authority Director holds office on afull-time
basis.

151B Remuneration

(1) The Workplace Authority Director is to be paid the remuneration
that is determined by the Remuneration Tribunal. If no
determination of that remuneration by the Tribunal isin operation,
the Workplace Authority Director isto be paid the remuneration
that is prescribed.

(2) The Workplace Authority Director is to be paid the allowances that
are prescribed.

(3) Thissection has effect subject to the Remuneration Tribunal Act
1973.
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151C Leave of absence

(1) The Workplace Authority Director has the recreation leave
entitlements that are determined by the Remuneration Tribunal.

(2) The Minister may grant the Workplace Authority Director |eave of
absence, other than recreation leave, on the terms and conditions as
to remuneration or otherwise that the Minister determines.

151D Other termsand conditions

The Workplace Authority Director holds office on the terms and
conditions (if any) in relation to matters not covered by this Act
that are determined by the Governor-General.

151E Outside employment

The Workplace Authority Director must not engagein paid
employment outside the duties of the Workplace Authority
Director’ s office without the Minister’ s approval.

151F Disclosure of interests

The Workplace Authority Director must give written notice to the
Minister of all interests, pecuniary or otherwise, that the
Workplace Authority Director has or acquires that could conflict
with the proper performance of the Workplace Authority Director’s
functions.

151G Acting appointments

(1) The Minister may appoint a person to act as the Workplace
Authority Director:

(&) during avacancy in the office of Workplace Authority
Director (whether or not an appointment has previously been
made to the office); or

(b) during any period, or during all periods, when the Workplace
Authority Director is absent from duty or from Australia, or
is, for any reason, unable to perform the duties of the office.

(2) The Minister must not appoint a person to act as the Workplace
Authority Director unless the Minister is satisfied that the person:

(a) has suitable qualifications or experience; and
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(b) isof good character.

(3) Anything done by or in relation to a person purporting to act under
an appointment is not invalid merely because:

(a) the occasion for the appointment had not arisen; or

(b) there was adefect or irregularity in connection with the
appointment; or

(c) the appointment had ceased to have effect; or
(d) the occasion to act had not arisen or had ceased.

151H Resignation

(1) The Workplace Authority Director may resign his or her
appointment by giving the Governor-General awritten resignation.

(2) Theresignation takes effect on the day it is received by the
Governor-General or, if alater day is specified in the resignation,
on that later day.

151J Termination of appointment

(1) The Governor-General may terminate the appointment of the
Workplace Authority Director for misbehaviour or physical or
mental incapacity.

(2) The Governor-General must terminate the appointment of the
Workplace Authority Director if:

(a) the Workplace Authority Director:
(i) becomes bankrupt; or

(i) appliesto take the benefit of any law for the relief of
bankrupt or insolvent debtors; or
(iii) compounds with his or her creditors; or
(iv) makes an assignment of his or her remuneration for the
benefit of his or her creditors; or
(b) the Workplace Authority Director is absent, except on leave
of absence, for 14 consecutive days or for 28 daysin any 12
months; or
(c) the Workplace Authority Director engages, except with the
Minister’s approval, in paid employment outside the duties of
his or her office; or
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(d) the Workplace Authority Director fails, without reasonable
excuse, to comply with section 151F.

Division 2—Wor kplace Authority Deputy Directors

152A Workplace Authority Deputy Directors

The Workplace Authority Director isto be assisted by as many
Workplace Authority Deputy Directors as are appointed from time
totime.

152B Appointment of Workplace Authority Deputy Director

(1) A Workplace Authority Deputy Director isto be appointed by the
Minister by written instrument.

(2) The Minister must not appoint a person as a Workplace Authority
Deputy Director unless the Minister is satisfied that the person:

(a) has 