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A Bill for an Act relating to workplace relations,

and for related purposes

The Parliament of Australia enacts:

Chapter 18 Introduction
Part 1-10 Introduction
Division 18 Preliminary

1 Short title
This Act may be cited as theair Work Act 200.
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Chapter 1 Introduction
Part 1-1 Introduction
Division 1 Preliminary

Section2

2 Commence ment

(1) Each provision of this Act specified in column 1 of the table
commences, or is taken to have commenced, in accordance with
column 2 of the table. Any loér statement in column 2 has effect
according to its terms.

Commencement information

Column 1

Column 2 Column 3

Provision(s)

Commencement Date/Details

1. Sectiondl and
2 and anything in
this Act not
elsewhere covere(
by this table

The day on whichhis Act receives the
Royal Assent.

2. Sectionsto
40

A single day to be fixed by Proclamation.

However, if any of the provision(s) do not
commence within the period of 12 months
beginning on the day on which this Act
receives the Royal Assent, theynaoence
on the first day after the end of that period

3. Sectionstlto
572

A day or days to be fixed by Proclamation.

A Proclamation must not specify a day tha
occurs before the day on which thair

Work (Transitional Provisions and
Consequential Anmeiments) Act 2009
receives the Royal Assent.

However, if any of the provision(s) do not
commence within the period of 12 months
beginning on the day on which tkair
Work (Transitional Provisions and
Consequential Amendments) Act 2009
receives the Royal #sent, they commence
on the first day after the end of that period

4. Section$73 to
718

At the same time as the provision(s) cover
by table iten?.

5. Sections19 to
800

A day or days to be fixed by Proclamation.
A Proclamation must not specifyday that
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Introduction Chapter 1
Introduction Part 1-1
Preliminary Division 1

Section?
Commencement information
Column 1 Column 2 Column 3
Provision(s) Commencement Date/Details

occurs before the day on which tRair
Work (Transitional Provisions and
Consequential Amendments) Act 2009
receives the Royal Assent.

However, if any of the provision(s) do not
commence within the period of 12 months
beginning on the day onhich theFair

Work (Transitional Provisions and
Consequential Amendments) Act 2009
receives the Royal Assent, they commenct
on the first day after the end of that period

6. Scheduld At the same time as the provision(s) cover
by table ite .
Note This table relates only to the provisions of this Act as originally

passed by both Houses of the Parliament and assented to. It will not be
expanded to deal with provisions inserted in this Act after assent.

(2) Column 3 of the table contains additiomgbrmation that is not
part of this Act. Information in this column may be added to or
edited in any published version of this Act.
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Chapter 1 Introduction
Part 1-1 Introduction
Division 2 Object of this Act

Section3

Division 28 Object of this Act

3 Object of this Act

The object of this Act is to provide a balanced framework for
cooperative and productive workplace relations that promotes
national economic prosperity and social inclusion for all
Australians by:

(@)

(b)

(€)

(d)

(e)

(f)

providing workplace relations laws that are fair to working

Australians, are flexible for businesses, promote prodtgtivi

and economic growth for Australiads
prosperity and take into account Au!:

labour obligations; and

ensuring a guaranteed safety net of fair, relevant and
enforceable minimum terms and conditions through the
National Employment Standards, modern awards and
national minimum wage orders; and

ensuring that the guaranteed safety net of fair, relevant and
enforceable minimum wages and conditions can no longer be
undermined by the making of statutory individual
empbyment agreements of any kind given that such
agreements can never be part of a fair workplace relations
system; and

assisting employees to balance their work and family
responsibilities by providing for flexible working
arrangements; and

enablirg fairness and representation at work and the
prevention of discrimination by recognising the right to
freedom of association and the right to be represented,
protecting against unfair treatment and discrimination,
providing accessible and effective proasss to resolve
grievances and disputes and providing effective compliance
mechanisms; and

achieving productivity and fairness through an emphasis on
enterpriselevel collective bargaining underpinned by simple
good faith bargaining obligations an@atf rules governing
industrial action.
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Introduction Chapter 1
Introduction Part 1-1
Guide to this ActDivision 3

Sectiord

Division 30 Guide to this Act

4 Guide to this Act

Overview of this Act

(1) This Act is about workplace relations. It:

(a) provides for terms and conditions of employment
(Chapter2); and

(b) sets out rights anesponsibilities of employees, employers
and organisations in relation to that employment (Ch&)ter
and

(c) provides for compliancwith, and enforcement pfhis Act
(Chapterd); and

(d) provides for the administration of this Act by establishing
Fair Work Australia and the Office of the Fair Work
Ombudsman (Chapt&); and

(e) deals with other matters relating to the above (Ch&ter

Overview of the rest of this Chapter

(2) The rest of this Chapter deals with:
(a) definitions that are used in ghAct (Partl-2); and

(b) the application of this Act (Patt3), including how this Act
interacts with certain State and Territory laws and its
geographical application

Definitions

(3) Many of the terms in this Act are defined. The Dictionary in
section 12 contains a list of every term that is defined in this Act.
5 Terms and conditions of employment (Chapte )

(1) Chapter2 provides for terms and conditions of employnafnt
national system employees
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Part 1-1 Introduction
Division 3 Guide to this Act

Sectionb

(2)

®3)

(4)

(5)

(6)

(1)

(8)

Part2-1 has the core provisions for the @tex. It deals with

compliance withand interaction betweegthe sources of the main
terms and conditions provided under this &¢he National

Employment Standards, modern awards and enterprise agreements.

Note: Workplace determinations are another soofamain terms and
conditions. In most cases, this Act applies to a workplace
determination as if it were an enterprise agreement in operation (see
section279).

Main terms and conditions

Part2-2 contains the National Employment Standards, waieh
minimum terms and conditions that apply to all national system
employees.

Part2-3is aboutmodern awarsl A modern award is made for a
particular industry or occupation and provides additional minimum
terms and conditions for those national systerpleyees tavhom

it applies. A modern award can have terms that are ancillary or
supplementary to the National Employment Standards.

Part2-4 is about enterprise agreements. An enterprise agreement is
made at the enterprise level and provides termsamditions for

those national system employees to whom it applies. An enterprise
agreement can have terms that are ancillary or supplementary to
the National Employment Standards.

Part2-5 is about workplace determinatiomsworkplace
determinatiorprovides terms and conditionr those national
system employees to whatrapples A workplace determination
is made by FWA if certain conditions are met.

Part2-8 provides for the transfef certain modern awards,
enterprise agreementsprkplacedeterminationsnd other
instrumentsf thereis a transfer of business from one national
system employer to anotheational systeremployer.

Other terms and conditions

In addition, other terms and conditioolse mployment for national
system emplayesinclude those:
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Section6

(a) provided by a national minimum wage order (see R&jtor
an equal remuneration order (see Raf}; and

(b) provided by Par2-9 (which dealsvith the frequency and
method of making payments to employedesductions from
paymeits and highincome employegs

6 Rights and responsibilities of employes, employes, organisations

(1)

)

®3)

(4)

(5)

(6)

(7)

etc. (Chapter 3)

Chapter3 sets out rights and responsibilitiesnational system
employees, national system employers,ganisationsand others
(sudh as indeperaht contractors and industrial associations)

Part3-1 provides general workplace protections. It:
(a) protects workplace rightsind
(b) protects freedom of association and involvement in lawful
industrial activitiesand

(c) providesother protections, including protection from
discrimination.

Part3-2 deals with unfair dismissal of national system employees,
and the granting of remedies when that happens.

Part3-3 dealsmainly with industrial actiorby national system
emplg/ees andhational systeremployersandsets ouivhen
industrial action is protected industrial actidto action lies under
any law in force in a State or Territory in relation to protected
industrial action except in certain circumstances.

Part3-4 is about the rights afficials of organisationsvho hold
entry permits to enter premists purposes related to their
representative role under this Act and under State or Territory OHS
laws. In exercising those rights, permit holders must comply with
the requirements set out in the Part.

Part3-5 allows a national systeemployer to stand down a
national systeremployee without pay in certain circumstances.

Part3-6 deals with other rights and responsibilitiesafional
systememployersn relation to:

(a) termination of employment; and

Fair Work Bill 2009 No. , 2009 7
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(b) keeping records and giving payslips

7 Compliance and enforce ment (Chapted)

(1) Chapter4 provides for complianceith, and enforcement pfhis
Act.

(2) Part4-1is about civil remedieLertain preisions in this Act
impose obligations on certain persons. Civilremedies may be
sought in relation to contraventions of these civil remedy
provisions. Pard-1.

(a) deals with applications for orders for contraventions of civil
remedy provisions; and

(b) sets out the orders the courts can make in relation to a
contravention of a civilremedy provision.

(3) Part4-2 is about the jurisdiction and powers of the courts in
relation to matters arising under this Act.

8 Administration (Chapter 5)

(1) Chapter5 provides for the administration of this Amt
establishing Fair Work Australia and the Office of the Fair Work
Ombudsman

(2) Part5-1is about &VA. It:
(a) establishes and confers functions on FWA; and

(b) sets out how matters before FWA are tabeducted (for
example, how FWA is to deal with applications made to ).

(3) Part5-2 is about the Office of the Fair Work Ombudsman. It:

(a) establishes and confers functions onFa& Work
Ombudsman; and

(b) confers functions and powers on Fair Warnspectors.

9 Miscellaneous (Chapter6)

(1) Chapter6 is a collection of miscellaneous matters that relate to the

other Chapters.

8 Fair Work Bill 2009 No. ,2009



A W N PR

(eI, ]

10

11
12
13

14

15
16

Introduction Chapter 1
Introduction Part 1-1
Guide to this ActDivision 3

Sectiond

(2)

®3)

(4)

()

(6)

Part6-1 provides rules relating to applicats for remedies under
this Act. It prevents certain applications if ethremedies are
available and prevents multiple applications or complaints in
relation to the same conduct.

Part6-2 is about dealing with disputes between national system
employees and their employers under modern awards, enterprise
agreements and oacts of employment.

Part6-3 extends the National Employment Standards relating to
unpaid parental leave and notice of termination tometional
system employees.

Part6-4 contains provisions to give effect, or further effect, to
certain inernational agreements relating to termination of
employment.

Part6-5 deals with miscellaneous matters such as delegations and
regulations.

Fair Work Bill 2009 No. , 2009 9
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Part 1-20 Definitions
Division 18 Introduction

10 Guide to this Part

This Part is about the terms that areirds=f in this Act.

Division 2 has the Dictionary (see sectib®. The Dictionary is a
list of every term that is defined in this Act. A term will either bg
defined in the Dictionary itself, or in another provision of this Act.
If another provision definethe term, the Dictionary will have a
signpost to that definition.

Division 3 has definitions relating to the meanings of employee
and employer.

Division 4 has some other definitions that apply across this Act

11 Meanings ofemployeeand employer

In this Partemployeeandemployerhave their ordinary meanings.

10 Fair Work Bill 2009 No. , 2009
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Division 26 The Dictionary

12 The Dictionary

In this Act:
4 yearly review of modern awardsee subsectiotbq1).

access periodior a proposed enterprise agreement: see subsection
18Q4).

action includes an omission.
adoptionrelated leavesee subsectio/(5).
adverse actionsee sectio42

affected employedsr a variation of an enterprise agreement: see
subsectior2072).

affected employer

(a) in relation to an entry under Subdivisi@nof Division 2 of
Part3-4: see subsectiofi822); and
(aa) in relation to an entry under secti®83A other than a
dezignated outworker terms entry: see paragraph 483B(3)(a);
an
(ab) in relation to a designated outworker terms entry under
section483A: see paragraph 483B(3)(b); and
(b) in relation to an entry in accordance with Divis Bof
Part3-4: seeparagraph 495(2)(aand
(c) inrelation to a State or Territory OHS right to inspect or

otherwise access an employee record: see paragraph
495(2)b).

affected member certificatesee subsectidb2((1).
agreed termgor a workplace determination: see secdd

agreed tan relation to a termination of an enterprise agreement:
see sectioR21

Fair Work Bill 2009 No. , 2009 11
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annualratecof an employeeds gusaeer anteed

subsectior83Q(3).
annual wage reviewsee subsectia?285 1).
anti-discrimination law see subsection 351(3).

applicable agreemerderived long service leave termsee
subsection 113(5).

applicable awardderived long service leave termsee subseion
1133).

application or complaint under another lansee subsection
7322).

applies
(a) in relation to a modern awarske sectiod7; and
(b) in relation to an enterprise agreemaiete sectio®b2

applies to employment generallgee subsectia26(4).

appointmeniof a bargaining representative means an appointment
of a bargaining representative under paragfajéi)(c) or (d).

appropriate safe jobsee subsectioBi(4).

approved by FWAIn relation to an enterprise agreement, means
approved by FWAunder sectiori860or 189

associated entitphas the meaning given by sects®AA of the
Corporations Act 2001

Australian-based employesee subsectior8y(2) and (3).
Australian employer see subsectioBg(1).

Australian shipmeans a ship that has Aradian nationality under
section29 of theShipping Registration Act 1981

authority documentssee subsectiof893).

available parental leave periodee subsectior(2).

12 Fair Work Bill 2009 No. , 2009
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award/agreement free employeeeans a national system
employee to whom neitherraodern award nor an enterprise
agreement applies.

award covered employder an enterprise agreement: see
subsectior1934).

award modernisation procesweans the process of making
modern awards under PAQA of theWorkplace Relations Act
1996 as in foce immediately before the commencement of
Part2-3 of this Act (which deals with modern awards).

bargaining order see subsectian291).

bargaining related workplace determinatiosee subsection
2691).

bargaining representativéor a proposed enterprisgreement: see
sectionl76

bargaining servicessee subsectiddbJ3).
bargaining services feesee subsectidBb32).
base rate of paysee sectioi®6.

birth-related leavesee subsectiodi’(4).

child of a person: see subsectibr{1).

civil remedy proision: see subsectiodsBq1).
Commissionemeans a Commissioner of FWA.

common requirement relation to industrial actiarsee
sectiond13

Commonwealth authoritymeans:
(a) a body corporate established for a public purpose by or under
a law of the Commonwealth; or
(b) a body corporate:
() incorporated under a law of the Commonwealth or a
State or a Territory; and

Fair Work Bill2009 No. , 200 13
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(i) in which the Commonwealth has a controlling interest.

Commonwealth placeneans a place referred to in paragraph 52(i)

of the Constitition, other than the seat of government.

compassionate leav@eans compassionate leave to which a
national system employee is entitled under sedfizh

compliance powerssee sectio@03

compliance purposesee subsectior0g1).

conductincludes an mission.

conductof a protected action ballot: see subsectbf5).
consent lowpaid workplace determinatiarsee subsectid?6((2).

consistent with the Small Business Fair Dismissal Codee
subsectior3892).

constitutional corporationmeans a corpotian to which
paragraph 51(xx) of the Constitution applies.

constitutionally-covered entitysee subsectiaB3§2).

constitutional trade or commerceeans trade or commerce:
(a) between Australia and a place outside Australia; or
(b) among the States; or
(c) between a State and a Territory; or
(d) between 2 Territories; or
(e) within a Territory.

continental shelfmeans the continental shelf (as defined in the
Seas and Submerged Lands Act J@fRustralia (including its
external Territories).

continuous servicenas a meaning affected by sect&h

coverage term# relation to a modern award: see subsection
1431).

covers

14 Fair Work Bill 2009 No. , 2009
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(a) in relation to a modern awarske sectiod8, and
(b) in relation to an enterprise agreemeete sectiod3, and
(c) inrelation to a workplace determinatidee sectioR77.

day of placementsee subsectiosi7(6).

defacto partnerof a national system employee:
(a) means a person who, although not legally married to the
employee, lives with the employee in a relationstsa
couple on a genuine domestic basis (whether the employee
and the person are of the same sex or different sexes); and

(b) includes a former diacto partner of the employee.
Deputy Presidentmeans a Deputy President of FWA.

designated outworker tem of a modern award, enterprise
agreement, workplace determination or other instrument, means
any of the following terms, so far as the term relates to outworkers
in the textile, clothing or footwear industry:
(a) a term that deals with the registratidrao employer or
outworker entity;
(b) a term that deals with the making and retaining of, or access
to, records about work to which outworker terms of a modern
award apply;

(c) a term imposing conditions under which an arrangement may
be entered into bgn employer or an outworker entity for the
performance of work, where the work is of a kind that is
often performed by outworkers;

(d) a term relating to the liability of an employer or outworker
entity for work undertaken by an outworker under such an
arrangement, including a term which provides for the
outworker to make a claim against an employer or outworker
entity;

(e) a term that requires minimupay or other conditions,
including the National Employment Standards, to be applied
to an outworker wh@ not an employee;

(H any other terms prescribed by the regulations.

designated outworker terms entrgee subsection 483A(5).

Fair Work Bill 2009 No. , 2009 15
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discriminatory termof an enterprise agreement: see sedi@¥m

dismissal remedy bargaining order applicatiopee subsectio
7262).

dismissedsee sectio386
earnings see subsectior8321) and (2).
eligible community service activitgee sectiod09

eligible State or Territory courtneans one of the following courts:
(a) a District, County or Local Court;
(b) a magistates court;
(c) the Industrial Relations Court of South Australia;

(d) any other State or Territory court that is prescribed by the
regulations.

employesds defined in the first Division of each Part (other than
Partl-1) in which the term appears.

Notel: The definition in the Part will definemployeeeither as a national
system employee or as having its ordinary meaning. However, there
may be particular provisions in the Part where a different meaning for
the term is specified.

Note 2:  If the term hagts ordinary meaning, see further subsectib(i).

employee claim actiarsee sectiod09and paragraph 471(4A)(c)

employee couple? national system employees aresarployee
coupleif each of the employees is the spouse diade partner of
the othe.

employee organisatiomeans an organisation of employees.

employee recordn relation to an employee, has the meaning
given by thePrivacy Act 1988

employee response actiosee sectiod10and paragraph
471(4A)(d)

employee with a disabilityneans anational system employee who
is qualified for a disability support pension as set out in seg@tlon

16 Fair Work Bill 2009 No. , 2009
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or 95 of theSocial Security Act 199Dbr who would be so qualified
but for paragraph 94(1)(e) or 95(1)(c) of that Act.

employeris defined in the first Digion of each Part (other than
Partl-1) in which the term appears.

Note 1:  The definition in the Part will definemployereither as a national
system employer or as having its ordinary meaning. However, there
may be particular provisions in the Part wdardifferent meaning for
the term is specified.

Note 2:  If the term has its ordinary meaning, see further subset&®).

employer organisationmeans an organisation of employers.
employer response actiogee sectiodll

employing authority see subsxion 7956).

engages in industrial activitysee sectioB47.

enterprisemeans a business, activity, project or undertaking.

enterprise agreementeans:
(a) a singleenterprise agreement; or
(b) a multienterprise agreement.

entry notice see subsectiof87?2).
entry permit see sectiob12

equal remuneration for work of equal or comparable valsee
subsectior8022).

equal remuneration ordersee subsectidB02 1).

exclusive economic zormeans the exclusive economic zone (as
defined in theSeas an®ubmerged Lands Act 1978 Australia
(including its external Territories).

exemption certificatesee subsectidbl J1).
extended notice of termination provisionsee subsectiorbq3).

extended parental leave provisiareee subsectiord43).

Fair Work Bill 2009 No. , 2009 17
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Fair Work Australia or FWA means the body established by
section575

Fair Work Information Statementsee subsectiot?4(1).

Fair Work Inspectormeans:

(a) a person appointed as a Fair Work Inspector under
section70Q or

(b) the Fair Work Ombudsman in his cgrrcapacity as a Fair
Work Inspector under sectigt9 1l

fair work instrumentmeans:
(a) a modern award; or
(b) an enterprise agreement; or
(c) a workplace determination; or
(d) anFWA order.

Federal Courtmeans the Federal Court of Australia.

first empoyer, in relation to a transfer of employment: see
subsectior2(7).

fixed platform means an artificial island, installation or structure
permanently attached to the daed for the purpose of exploration
for, or exploitation of, resources or for othepeomic purposes.

flexibility term:
(a) in relation to a modern awa¥dsee subsectiob441); and

(b) in relation to an enterprise agreendesie subsection
2021).

flight crew officer means a person who performs (whether with or
without other duties) dutieas a pilot, navigator or flight engineer

of aircraft, and includes a person being trained for the performance
of such duties.

franchise has the meaning given by t®rporations Act 2001

Full Bench means a Full Bench of FWA constituted under
section618

full rate of pay. see sectioi8.

18 Fair Work Bill 2009 No. , 2009
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FWA: seeFair Work Australia.

FWA Membermeans the President, a Deputy President, a
Commissioner or a Minimum Wage Panel Member.

General Managemeans the General Manager of FWA.

general protections court applicatiorsee subsectiod7(2).
general protections FWA applicatiorsee subsectior2 12).
general State industrial lawsee subsectid2g(3).

genuinely agreedn relation to an enterprise agreement: see
section188

genuine redundancysee sectio89
good faith kargaining requirementssee sectio228
greenfields agreemensee subsectich724).

guaranteed periodor a guarantee of annual earnings: see
section331

guarantee of annual earningssee subsectidd3((1).
high income employeesee sectio29
high income thresholdsee sectio33
ILO means the International Labour Organization.

immediate familyof a national system employee means:

(a) a spouse, diacto partner, child, parent, grandparent,
grandchild or sibling of the employee; or

(b) a child, paent, grandparent, grandchild or sibling of a spouse
or defacto partner of the employee.

independent advisdior a protected action ballot means the person
(if any) specified in the protected action ballot order as the
independent advisor for the ballot.

independent contractos not confined to an individual.

Fair Work Bill 2009 No. , 2009 19
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individual flexibility arrangement
(@) in relation to a modern awa¥dsee subsectiob44(1); and
(b) in relation to an enterprise agreen@esee paragraph

2021)(a).
industrial action see sectioi9.

industrial action related workplace determinatiosee subsection
2661).

industrial associatiormeans:

(a) an association of employees or independent contractors, or
both, or an association of employers, that is registered or
recognised as such an asiation (however described) under
a workplace law; or

(b) an association of employees, or independent contractors, or
both (whether formed formally or informally), a purpose of
which is the protection and promotion of their interests in
matters concernintheir employment, or their interests as
independent contractors (as the case may be); or

(c) an association of employers a principal purpose of which is
the protection and promotion of their interests in matters
concerning employment and/or independstractors;

and includes:

(d) a branch of such an association; and

(e) an organisation; and

(H) a branch of an organisation.

industrial bodymeans:
(a) FWA; or
(b) a court or commission (however described) performing or
exercising, under an industflaw, functions and powers
corresponding to those conferred on FWA by this Act; or
(c) a court or commission (however described) performing or
exercising, under a workplace law, functions and powers

corresponding to those conferred on FWA by Schellide
the Workplace Relations Act 1996

industrial law means:

20
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(a) this Act; or

(b) Schedulel to theWorkplace Relations Act 1996r

(c) a law of the Commonwealth, however designated, that
regulates the relationships between employers and
employees; or

(d) a State or Territory industrial law.

industry-specific redundancy schemmeans redundancy or
termination paymerdrrangements in a modern award that are
described in the award as an industpgcific redundancy scheme.

inspectormeans a Fair Work Inspext
involved in see sectiob50

irregularity, in relation to the conduct of a protected action ballot:
see subsectiofbg6).

junior employeemeans a national system employee who is under
21.

jury service paysee subsectiahl1(6).
jury service summonssee subsectiohl(7).

lawyermeans a person who is admitted to the legal profession by a
Supreme Court of a State or Territory.

lock out see subsectioid(3).

long term casual employe@ national system employee of a
national system employer isl@ng term casual employeat a
particular time if, at that time:
(a) the employee is a casual employee; and
(b) the employee has been employed by the employer on a
regular and systematic basis for a sequence of periods of
employment during @eriod of at leas12 months.

low-paid authorisation see subsectio?421).

low-paid workplace determinatiomeans:
(a) a consent lowpaid workplace determination; or

Fair Work Bill 2009 No. , 2009 21
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(b) a special lowpaid workplace determination.

made
(a) in relation to an enterprise agreemametesectionl82 and

(b) in relation to a variation of an enterprise agreemsd
section209

magistrates courtneans:

(a) a court constituted by a police, stipendiary or special
magistrate; or

(b) a court constituted by an industrial magistrate.
majority support determinationsee subsectio?3g1).

maritime employeeneans a person who is, or whose occupation is
that of, a master as defined in sectioof theNavigation Act 1912
a seaman as so defined or a pilot as so defined.

medical certificatemeansa certificate signed by a medical
practitioner.

medical practitionermeans a person registered, or licensed, as a
medical practitioner under a law of a State or Territory that
provides for the registration or licensing of medical practitioners.

membershipaction: see subsecticBb(3).
minimum employment periodsee sectio83

Minimum Wage Paneimeans the Mininum Wage Panel of FWA
constituted under secti@20

Minimum Wage Panel Membemeans a Minimum Wage Panel
Member of FWA.

minimum wages objectivesee subsectioB84(1).
miscellaneous modern awardee subsectiat634).
model consultation termsee subsectid2053).
model flexibility term see subsectid2025).

modern awardneans a modern award made under R8rt

22 Fair Work Bill 2009 No. , 2009
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modern award minimum wagesee sbsectior2843).

modern award powersee subsectiolB4(2).

modern awards objectivesee subsectiol34(1).
modificationsincludes additions, omissions and substitutions.

multi-enterprise agreemenneans an enterprise agreement made
as referred to in sglectionl723).

named employer awardee subsectioBll22).
National Employment Standardsee subsectiodl(3).

national minimum wage ordemeans a national minimum wage
order made in an annual wage review.

national system employesee sectiod3.
national system employesee sectiod4.

new employerin relation to a transfer of business: see subsection
311(1).

nominal expiry date

(a) of an enterprise agreement approved under seidign
means the date specified in the agreement as its nominal
expiry date; or

(b) of an enterprise agreement approved under seldBn
(which deals with agreements that do not pass the better off
overall test): see subsectit89 4); or

(c) of a workplace determination, means the date specified in the
determination a#s nominal expiry date.

non-excluded matterssee subsectia?i7(2).
non-member record or documersgee subsection 482(2A).
non-monetary benefitssee subsectiad32 3).

non-national system employaaeans an employee who is not a
national system employee.

Fair Work Bill 2009 No. , 2009 23
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non-national system employaneans an employdinatis not a
national system employer.

non-transferring employe®f a new employelin relation to a
transfer of business: see subsecitA2).

notification timefor a proposed enterprise agreement: see
sulsectionl732).

objectionable termmeans a term that:

(a) requires, has the effect of requiring, or purports to require or
have the effect of requiring; or

(b) permits, has the effect of permitting, or purports to permit or
have the effect of permitting;
either of the following:
(c) a contravention of Pa&1 (which deals with general
protections)
(d) the payment of a bargaining services fee.

occupier, of premises, includes a person in charge of the premises.

office, in an industrial association, mesan
(a) an office of president, vice president, secretary or assistant
secretary of the association; or
(b) the office of a voting member of a collective body of the
association, being a collective body that has power in relation
to any of the followingdinctions:
() the management of the affairs of the association;
(i) the determination of policy for the association;
(ii) the making, alteration or rescission of rules of the
association;
(iv) the enforcement of rules of the association, or the
perfamance of functions in relation to the enforcement
of such rules; or

(c) an office the holder of which is, under the rules of the
association, entitled to participate directly in any of the
functions referred to isubparagraph&)(i) and (iv), other
than an office the holder of which participates only in

24 Fair Work Bill 2009 No. , 2009
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accordance with directions given by a collective body or
another person for the purpose of implementing:

(i) existing policy of the association; or

(i) decisions concerning the association; or

(d) anoffice the holder of which is, under the rules of the
association, entitled to participate directly in any of the
functions referred to isubparagraphg)(ii) and (iii); or

(e) the office of a person holding (whether as trustee or
otherwise) property:

() of the association; or
(i) in which the association has a beneficial interest.

Office of the Fair Work Ombudsmamneans the body established
by sectior696

officer, of an industrial association, means:
(a) an official of the association; or
(b) adelegate or other representative of the association.

official, of an industrial association, means a person who holds an
office in, or is an employee of, the association.

old employerin relation to a transfer of business: see subsection
311(1).

ordinary hours of workof an award/agreement free employee: see
section20.

organisationmeans an organisation registered under Schédole
the Workplace Relations Act 1996

outworker means:

(a) an employee who, for the purpose of the business of his or
her empbyer, performs work at residential premises or at
other premises that would not conventionally be regarded as
being business premises; or

(b) an individual who, for the purpose of a contract for the
provision of services, performs work:

() in the textie, clothing or footwear industry; and

Fair Work Bill 2009 No. , 2009 25
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Sectionl?2

(i) at residential premises or at other premises that would

not conventionally be regarded as being business
premises.

outworker entitymeans any of the following entities, other than in

t he

far as:

ent ity 0 Honatsgsera employgr: a s
(a) a constitutional corporation;

(b) the Commonwealth;

(c) a Commonwealth authority;

(d) a body corporate incorporated in a Territory;

(e) a person who carries on an activity (whether of a commercial,
governmental or other nak) in a Territory in Australia, so

a

na

() the person arranges for work to be performed for the

person (either directly or indirectly); and
(i) the work is of a kind that is often performed by
outworkers; and
(ii) the work is, or is reasonabikely, to be performed in
the Territory or in connection with the activity carried
on in the Territory.
Note: In this context Australia includes the Territory of Christmas Island

and the Territory of Cocos (Keeling) Islan@ee paragraph 17(a) of
theActs Interpretation Act 1901

outworker terms see subsectiob4(Q3).

paid agentin relation to a matter before FWA, means an agent

(other than a bargaining representative) who charges or receives a
fee to represent a person in the matter.

paid annual leavemeans paid annual leave to which a national
system employee is entitled under sec8ign

paid no safe job leaveneans paid no safe job leave to which a
national system employee is entitled under paragsaf®)(b).

paid

per sonaneahcpaiper  enbkebwvarer 0s

which a national system employee is entitled under se@ion

partial work ban see subsectiofi7((3).
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passes the better off overall test

(a) in relation to an enterprise agreemtnatt is not a greenfields
agreemenisee subszion 1931); and

(b) in relation to a greenfields agreement: see subsef9@gR).

pattern bargaining see sectiod12

peak councilmeans a national or State council or federation that is

effectively representative of a significant number of orgarosati
(within the ordinary meaning of the term) representing employers
or employees in a range of industries.

pecuniary penalty ordemeans an order under subsectdi(1).

penalty unithas the meaning given by sectibhA of the Crimes
Act 1914

period ofemploymentsee sectio384

permissble occasionsee sectiaml102and104

permit holdermeans a person who holds an entry permit.
permit qualification matterssee subsectiosil31).

permitted matterdn relation to an enterprise agreement: see
subsectin 1721).

pieceworker see sectiof1

pilot, in relation to an aircraft, includes a pilot in command,
co-pilot or pilot of any other description.

postdeclaration negotiating periodsee subsectid?69?2).
postindustrial action negotiating periodsee sbsectior2663).

premisesncludes:

(a) any land, building, structure, mine, mine working, aircraft
ship, vessel, vehicle or place; and

(b) a part of premises (including premises referred to in
paragrapt{a)).

pre-parental leave positiorsee subsectioB3(2).
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Sectionl?2

prescribed State industrial authorityneans a State board, court,
tribunal, body or official prescribed by the regulations.

Presidentmeans the President of FWA.

procedural rulesmeans the procedural rules of FWA made under
section609

process omproceedings under a workplace law or workplace
instrument see subsectioBd1(2).

prospective award covered employeean enterprise agreement:
see subsection 193(5).

protected action ballommeans a ballot conducted under Divis&n
of Part3-3.

protecte&l action ballot agentor a protected action ballot means
the person that conducts the protected action ballot.

protected action ballot ordessee subsectiof371).

protected from unfair dismissakee sectio382

protected industrial actionsee sectiod08

public holiday. see sectiodla

public sector employmensee subsection®54) and (5).
public sector employment laveee subsectiof)(3).
recognised emergency management hasle subsectiobn093).

registered employee associatioreans:
(a) anemployee organisation; or
(b) an association of employees or independent contractors, or
both, that is registered or recognised as such an association
(however described) under a State or Territory industrial law.

reinstatemenincludes appointment by associated entity in the
circumstances provided for in an order to which subsection
391(1A) applies.
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Sectionl2

related body corporatbas the meaning given by t®rporations
Act 2001

relevant employee organisatioim relation to a greenfields
agreement, means @mployee organisation thistentitled to
represent the industrial interests of one or more of the employees
who will be covered by the agreement, in relation to work to be
performed under the agreement.

safety net contractual entittememeans an engment under a
contract between an employee and an employer that relates to any
of the subject matters described in:

(a) subsectior61(2) (which deals with the National Employment
Standards); or

(b) subsectiori391) (which deals with modern awards).

schal age for a child, means the age at which the child is required
by a law of the State or Territory in which the child lives to start
attending school.

schootbased apprenticeneans a national system employee who is
an apprentice to whom a schbalsed tining arrangement
applies.

schootbased traineemeans a national system employee (other
than a schoabased apprentice) to whom a scHuméed training
arrangement applies.

schootbased training arrangementneans a training arrangement
undertaken as paof a course of secondary education.

scope ordersee subsectidz3g 1).

second employetin relation to a transfer of employment: see
subsectior2(7).

serious breach declaratiarsee sectio234
serious misconduchas the meaning prescribed by the retijris.
service see sectio@2

settingmodern award minimum wages: see subse@@xy).
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Sex Discrimination Commissionemeans the Sex Discrimination
Commissioner appointed under tBex Discrimination Act 1984

ship includes a barge, lighter, hulk orhetr vessel.

single-enterprise agreemenheans an enterprise agreement made
as referred to in subsecti@i2).

single interest employer authorisatiosee subsectiad24g1).
small business employesee sectio23.

Small Business Fair Dismissal Codaeanghe Small Business
Fair Dismissal Code declared under subse &&#i1).

special lowpaid workplace determinatiarsee subsectia?6(q(4).
spousdncludes a former spouse.

State industrial instrumentneans an award, an agreement
(whether individual or codictive), or another industrial instrument
or order, that:

(a) is made under, or recognised by, a law of a State that is a
State or Territory industrial law; and

(b) determines terms and conditions of employment.
state of mind see subsectiorf33).
Stak or Territory industrial law see subsectio?6(2).
State or Territory OHS lawsee subsectiofO4(3).
State or Territory OHS rightsee subsectioff42).

stepchild: without limiting who is a steghild of a person,
someone who i s adedoiphrideriod t he
stepchidof a person, if he o¢rchid he
except that the person is not legally married to theadt® partner.

TCF awardmeans an instrument prescribed by the regulations for
the purposes of this defiion.

TCF outworkermeans an outworker in the textile, clothing or
footwear industry whose work is covered by a TCF award.

30 Fair Work Bill 2009 No. , 2009
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termination of industrial action instrumentsee subsection
2662).

territorial sea, in relation to Australia, has the meaning gitsgn
Division 1 of Partl of the Seas and Submerged Lands Act 1973

Territory employer see subsectiaB3g 4).

test time see subsectiah936).

this Actincludes the regulations.

trade and commerce employesee subsectidBi3g3).

training arrangementmears a combination of work and training
that is subject to a training agreement, or a training contract, that
takes effect under a law of a State or Territory relating to the
training of employees.

transferable instrumentsee subsectic®121).
transfer of husinesssee subsectioBl 1(1).
transfer of employmentsee subsectia??( 7).

transfer of employment between associated entitsee paragraph

22(8)(a).

transfer of employment between nassociated entitiesee
paragrapt22(8)(b).

transferring employegin relation to a transfer of business: see
subsectior811(2).

transferring work, in relation to a transfer of business: see
paragrapl811(1)(c).

unfair dismissal applicationsee subsectior29?2).
unfairly dismissed see sectio85
unlawful term of anenterprise agreement: see sectiéd

unlawful termination court applicatiort see subsection7§2).
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unlawful termination FWA application see subsectior3(2).

unpaid cameearnéss unepaavied carer 6s
national system employee is emtitlunder sectioh02

unpaid parental leavaneans unpaid parental leave to which a
national system employee is entitled under se@in

unpaid preadoption leavaneans unpaid pradoption leave to
which a national system employee is entitled under se@%io

unpaid special maternity leaveans unpaid special maternity
leave to which a national system employee is entitled under
section80.

varying modern award minimum wages: see subse&xy).

vocational placemenineans a placement that is:

(a) undetaken with an employer for which a person is not
entitled to be paid any remuneration; and

(b) undertaken as a requirement of an education or training
course; and

(c) authorised under a law or an administrative arrangement of
the Commonwealth, a Statea Territory.

voluntary emergency management activigee subsectiot092).

waters above the continental shatfeans any part of the area in,
on or over the continental sheff.

waterside workeihas the meaning given by clausef Schedul@
to theWorkpace Relations Act 1994 in force immediately
before the commencement of this section.

working daymeans a day that is not a Saturday, a Sunday or a
public holiday.

workplace determinationomeans:
(a) a low-paid workplace determination; or
(b) an industial action related workplace determination; or
(c) a bargaining related workplace determination.

32 Fair Work Bill 2009 No. , 2009
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workplace instrumenmeans an instrument that:
(a) is made under, or recognised by, a workplace law; and

(b) concerns the relationships between employads a
employees.

workplace lawmeans:
(a) this Act; or
(b) Schedulel to theWorkplace Relations Act 1996r
(c) theIndependent Contractors Act 2008

(d) any other law of the Commonwealth, a State or a Territory
that regulates the relationships beémeemployers and
employees (including by dealing with occupational health
and safety matters).

workplace right see subsectiosd 1(1).

work value reasonssee subsectiotbq 4).
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Sectionl3

Division 30 Definitions relating to the meanings of
employee, employer etc.

13 Meaning of national system employee

A national system employde an individual so far as he or she is
employed, or usually employed, as described in the definition of
national system employen sectionl4, by a national system
employer, except on\ocational placement.

14 Meaning of national system employer

A national system employas:

(a) a constitutional corporation, so far as it employs, or usually
employs, an individual; or

(b) the Commonwealth, so far as it employs, or usually employs,
an individual; or

(c) a Commonwealth authority, so far as it employs, or usually
employs, an individual; or

(d) a person so far as the person, in connection with
constitutional trade or commerce, employs, or usually
employs, an individual as:

() a flight crew officer; or

(i) a maritime employee; or
(i) a waterside worker; or

(e) a body corporate incorporated in a Territory, so far as the
body employs, or usually employs, an individual, or

() a person who carries on an activity (whether of a carcialg
governmental or other nature) in a Territory in Australia, so

far as the person employs, or usually employs, an individual
in connection with the activity carried on in the Territory.

Note: In this context Australia includes the Territory of Christas Island
and the Tertbry of Cocos (Keeling) Islandsee paragraph 17(a) of
theActs Interpretation Act 1901
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15 Ordinary meanings of employeeand employer

(1) A reference in this Act to an employee with its ordinary meaning:

(@) includes a refera® to a person who is usually such an
employee; and
(b) does not include a person on a vocational placement.

(2) A reference in this Act to an employer with its ordinary meaning
includes a reference to a person who is usually such an employer.
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Sectionl6

Division 40 Other definitions

16 Meaning of base rate of pay

General meaning

(1) Thebase rate of papf a national system employee is the rate of
pay payable to the employee for his or her ordinary hours of work,
but not including any of the following:

(a) incentive-based payments and bonuses;
(b) loadings;

(c) monetary allowances;

(d) overtime or penalty rates;

(e) any other separately identifiable amounts.

Meaning for pieceworkers in relation to entitements under
National Employment Standards

(2) Despitesubsectior{l1), if one of the following paragraphs applies
to a national system employee who is a pieceworker, the
e mp | o asegabef payin relation to entitlements under the
National Employment Standards, is the base rate of pay referred to
in that paragraph:

(a) a modern award applies to the employee and specifies the
empl oyeeds base rate of pay for
Employment Standards;

(b) an enterprise agreement applies to the employee and specifies
the empl oyeeoferthbpupasesofahee of pay
National Employment Standards;

(c) the employee is an award/agreement free employee, and the
regulations prescribe, or provide for the determination of, the
empl oyeeds base rate of pay for
Employment S&ndards.

Meaning for pieceworkers for the purpose of sec20@

(3) The regulations may prescribe, or provide for the determination of,
the base rate of pay, for the purpose of se@fi) of an employee

36
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who is a pieceworker. If the regulations dotsd) e e mpése y e e 0 s
rate of pay for the purpose of that section, is as prescribed by, or

determined in accordance with, the regulations.

Note: Section206 deals with an employeebfs base

enterprise agreement.

17 Meaning ofchild of a person

(1) A child of a person includes:

(a) someone whe achild of the personvithin the meaningf

the Family Law Act 1975and
(b) an adopted child or steghild of the person.
It does not matter whether the child is an adult.

(2) If, under this sction, one person is a child of another person, other
family relationships are also to be determined on the basis that the

child is a child of that other person.

Note: For example, for the purpose of leave entitlements in relation to

immediate family undeDivision 7 of Part2-2 (which deals with

rat e

personal/carerés | eave and compassionate |
@ the other person is the parent of the child, and so is a member of
the childds i mmediate family; and
(b) the child, and any other children, of the other peerersiblings,

and so are members of each

18 Meaning offull rate of pay

General meaning

(1) Thefull rate of payof a national system employee is the rate of

pay payable to the employee, including all the following:
(a) incentve-based payments and bonuses;
(b) loadings;
(c) monetary allowances;
(d) overtime or penalty rates;
(e) any other separately identifiable amounts.

Fair Work Bill 2009 No. , 2009
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Sectionl9

Meaning for pieceworkers in relation to entitements under
National Employment Standards

(2) However, i one of the following paragraphs applies to a national

system employee who is fllratpofecewor ker,

pay, in relation to entitlements under the National Employment
Standards, is the full rate of pay referred to in that paragraph:
(a) a modern award applies to the employee and specifies the
empl oyeebs full rate of pay for
Employment Standards;

(b) an enterprise agreement applies to the employee and specifies
the employeeds full ofthate of pay
National Employment Standards;

(c) the employee is an award/agreement free employee, and the
regulations prescribe, or provide for the determination of, the
empl oyeebds full rate of pay for
Employment Standards.

19 Meaning of industrial action

(1) Industrial action means action of any of the following kinds:

(a) the performance of work by an employee in a manner
different from that in which it is customarily performed, or
the adoption of a practice in relation to waskan employee,
the result of which is a restriction or limitation on, or a delay
in, the performance of the work;

(b) a ban, limitation or restriction on the performance of work by
an employee or on the acceptance of or offering for work by
an employee;

(c) a failure or refusal by employees to attend for work or a
failure or refusal to perform any work at all by employees
who attend for work;

(d) the lockout of employees from their employment by the
employer of the employees.

Note: In Automotive, Foodyietals, Engineering, Printing and Kindred
Industries Union v The Age Company Lim|teiR946290, the Full
Bench of the Australian Industrial Relations Commission considered
the nature of industrial action and noted that action will not be
industrial in chaacter if it stands completely outside the area of
disputation and bargaining.

38 Fair Work Bill 2009 No. , 2009
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Section20

(2) However,ndustrial actiondoes not include the following:
(a) action by employees that is authorised or agreed to by the

employer of the employees;

(b) action by an empjeer that is authorised or agreed to by, or

on behalf of, employees of the employer;
(c) action by an employee fif:

() the action was based on a reasonable concern of the
employee about an imminent risk to his or her health or

safety; and

(i) the emploge did not unreasonably fail to comply with a
direction of his or her employer to perform other
available work, whether at the same or another
workplace, that was safe and appropriate for the

employee to perform.

(3) An employerocks outemployees fromheir employment if the

employer prevents the employees from performing work under
their contracts of employment without terminating those contracts.

Note: In this sectionemployeeandemployethave their ordinary meanings

(see section1).

20 Meaning of ordinary hours of workfor award/agreement free

employees

Agreed ordinary hours of work

(1) Theordinary hours of workof an award/agreement free employee
are the hours agreed by the employee and his ordtienal
system employer

If there is no agreement

ey hourb @ woekmp | oyee 6 s

(2) If there is no agreement about ordinary hours of work for an

award/agreement free employee, tindinary hours of workof the

employee in a week are:

(a) for a full time employe@& 38 hours; or
(b) for an enployee who is not a futime employed the lesser

of:
() 38 hours; and

Fair Work Bill 2009
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(i) the employeeds usual weekl

If the agreed hours are less than usual weekly hours

(3) If, for an award/agreement free employee who is not dirfiog
employee, tare is an agreement undaimbsectior{1) between the
employee and his or her national system employer, but the agreed

ordinary hours of work are |l ess

hours of work, therdinary hours of workof the employee in a
week arehe lesser of:

(a) 38 hours; and

(b))t he employeebds usual weekly

Regulations may prescribe usual weekly hours

(4) For an award/agreement free employee who is not-éinfal
employee and who does not have usual weekly hours of work, the
regulations may prescribe, or provide for the determination of,
hours that are taken to be the
work for the purposes aubsectiong2) and (3).

21 Meaning of pieceworker

(1) A pieceworkertis:
(a) a national system emploge¢o whom a modern award applies
and who is defined or described in the award as a
pieceworker; or

(b) a national system employee to whom an enterprise agreement
applies and who is defined or described in the agreement as a
pieceworker; or

(c) an award/greement free employee who is in a class of
employees prescribed by the regulations as pieceworkers.

Note: Sectionsl97 and198affect whether FWA may approve an enterprise
agreement covering a national system employee that includes a term
that:

@ defines or describes the employee as a pieceworker, if the
employee is covered by a modern award that is in operation and
does not include such a term; or

40
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)

(b) does not define or describe the employee as a pieceworker, if the
employee is covered by a modern awtdat is in operation and
includes such a term.

Without limiting the way in which a class may be described for the
purposes oparagraphl{1)(c), the class may be described by
reference to one or more of the following:

(a) a particular industry or paof an industry;

(b) a particular kind of work;

(c) a particular type of employment.

22 Meanings ofserviceand continuous service

(1)

)

®3)

General meaning

A period ofserviceby a national system employee with his or her
national system employer is a @eriduring which the employee is
employed by the employer, but does not include any period (an
excluded periojithat does not count as service because of
subsectior(2).

The following periods do not count as service:
(a) any period of unauthorised age;
(b) any period of unpaid leave or unpaid authorised absence,
other than:
() a period of absence under Divisi®mof Part2-2 (which
deals with community service leave); or
(i) a period of stand down undBart3-5, under an
enterprise agreemetttat applies to the employee, or
under the employeeds contract
(i a period of leave or absence of a kind prescribed by the
regulations.

An excluded period does not break
continuous servicavith his orher national system employer, but

does not count towards the | ength
service.
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Meaning for Divisiongl and 5, and Subdivision A of Divisiad,

of Part2-2

(4) For the purposes of Divisiodsand 5, and Subdivision A of
Division 11, of Pare-2:

(a) a period ofserviceby a national system employee with his or

her national system employer is a period during which the

employee is employed by the employer, but does not include
any period of unauthorised absence; and
(b) a periodof unauthorised absence does not break a national
system ecuomihuoug seevibasith his or her
national system employer, but does not count towards the
empl oyeeods
(c) subsectiongl), (2) and (3) do not apply

l engt h

Note:

When service witbne employer counts as service with another

employer

(5) If there is a transfer of employment (sasectior{7)) in relation

Divisions4 and 5, and Subdivision A of Divisidrl, of Part2-2

of

t he

deal, respectively, with requests for flexible working
arrangements, parental leave and related entitlements, and notice
of termination or payment in lieu of notice.

to a national system employee:

(a) any period of service of the employee with the first employer
counts as service of the eampke with the second employer;

and

continuous

(b) the period between the termination of the employment with
the first employer and the start of the employment with the

second

employer

does

not

service with the second employgakingaccount of the
effect ofparagrapt{a)), but does not count towards the

l engt h of the employeebds continuous
employer.
Note: This subsection does not apply to a transfer of employment between

nonassociated entities, for the purmpagdivision 6 of Part2-2

(which deals with annual leave) or Subdivision B of Divisldnof
Part2-2 (which deals with redundancy pay), if the second employer
decides not
employer for the purpose of thaivision or Subdivision (see
subsection91(1) and122(1)).

to

recogni se

t he

42
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(6) If the national system employee has already had the benefit of an
entitlement the amount of which was calculated by reference to a
period of service with the first employasybsectior{5) dees not
result in that period of service with the first employer being

counted again when calcul at
kind as an employee of the second employer.
Note: For example:

@ the accrued paid annual leave to which the empl@yestitled

as an employee of the second employer does not include any

ng

period of paid annual leave that the employee has already taken
as an employee of the first employer; and

(b) if an employee receives notice of termination or payment in lieu

of noticein relation to a period of service with the first employer,
that period of service is not counted again in calculating the
amount of notice of termination, or payment in lieu, to which the

employee is entitled as an employee of the second employer.

Meaningof transfer of employmengtc.

(7) There is a@ransfer of employmentf a national system employee
from one national system employer (fivat employe} to another
national system employer (tlsecond employéi:

(a) the following conditions are satied:

() the employee becomes employed by the second
employer not more than 3 months after the termination
of the employeeds

(i) the first employer and the second employer are
associated entities when the employeedmes
employed by the second employer; or

(b) the following conditions are satisfied:

empl oyment

() the employee is a transferring employee in relation to a
transfer of business from the first employer to the

second employer;

(i) the first employer and the sembemployer are not
associated entities when the employee becomes
employed by the second employer.

Note: Paragraplfa) applies whether or not there is a transfer of business
from the first employer to the second employer.

(8) A transfer of employment:
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Section23

(a) is atransfer of employment between associated entifies
paragrapl{7)(a) applies; and

(b) is atransfer of employment between nassociated entities
if paragrapt{7)(b) applies.

23 Meaning of small business employer

(1) A national system employés asmall business employet a

()

®3)

(4)

particular time if the employer employs fewer than 15 employees
at that time.

For the purpose of calculating the number of employees employed
by the employer at a particular time:
(a) subject toparagraptib), all enployees employed by the
employer at that time are to be counted; and
(b) a casual employee is not to be counted unless, at that time, he
or she has been employed by the employer on a regular and
systematic basis.

For the purpose of calculating thenmioer of employees employed
by the employer at a particular time, associated entities are taken to
be one entity.

To avoid doubt, in determining whether a national system
employer is amall businesemployerat a particular time in
relation to the disissal of an employee, or termination of an
empl oyeeds employment, the employees
include (subject tparagrapt{2)(b)):
(a) the employee who is being dismissed or whose employment
is being terminated; and
(b) any other employee dfie employer who is also being
dismissed or whose employment is also being terminated.

44
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Section24

Part 1-30 Application of this Act
Division 10 Introduction

24 Guide to this Parnt

This Part deals with the extent of the application of this Act.

Division 2 is about howthis Act affects the operation of certain
State or Territory laws.

Division 3 is about the geographical application of this Act.

Division 4 deals with other matters relating to the application of
this Act.

25 Meanings ofemployeeand employer

In this Part,employeeandemployerhave their ordinary meanings.

Fair Work Bill 2009 No. , 2009 45
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Part 1-3 Application of this Act

Division 2 Interaction with State and Territory laws

Section26

Division 20 Interaction with State and Territory laws

26 Act excludes State or Territory industrial laws

(1) This Act is intended to apply to the exclusion of all State or
Territory industrial lavg so far as they would otherwise apply in
relation to a national system employee or a national system

employer.

(2) A State or Territory industrial laws:

(a) a general State industrial law; or
(b) an Act of a State or Territory that applies to emplegin

generally and has one or more of the following as its main

purpose or one or more of its main purposes:

() regulating workplace relations (including industrial
matters, industrial activity, collective bargaining,

industrial disputes and industrialtae);

(i) providing for the establishment or enforcement of terms

and conditions of employment;

(i) providing for the making and enforcement of

agreements (including individual agreements and
collective agreements), and other industrial instruments
or orders, determining terms and conditions of
employment;

(M) prohibiting

conduct

relating

or nonrmembership of an industrial association;
(v) providing for rights and remedies connected with the

termination of employment;

(vi) providing for rights and remedies connected with
conduct that adversely affects an employee in his or her

employment; or

(c) a law of a State or Territory that applies to employment
generally and deals with leave (other than long service leave

or leave br victims of crime); or

(d) a law of a State or Territory providing for a court or tribunal
constituted by a law of the State or Territory to make an

46
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Application of this ActPart 1-3
Interaction with State and Territory lawBivision 2

Section27

order in relation to equal remuneration for work of equal
comparablevalue; or

(e) a law of a Stater Territory providing for the variation or
setting aside of rights and obligations arising under a contract
of employment, or another arrangement for employment, that
a court or tribunal finds is unfair; or

(H alaw of a State or Territory that entitiesepresentative of a
trade union to enter premises; or

(g) an instrument made under a law describguhiragrapl{a),
(b), (c), (d), (e) or (), so far as the instrument is of a
legislative character; or

(h) either of the following:
() alaw that isa law of a State or Territory;

(i) aninstrument of a legislative character made under such
a law;

that is prescribed by the regulations.

(3) Each of the following is general State industrial law
(a) the Industrial Relations Act 1996f New SouthWVales;
(b) theIndustrial Relations Act 1996f Queensland;
(c) thelIndustrial Relations Act 19768f Western Australia;
(d) the Fair Work Act 1994of South Australia;
(e) theIndustrial Relations Act 198df Tasmania.

(4) A law or an Act of a State drerritory applies to employment
generallyif it applies (subject to constitutional limitations) to:

(a) allemployers and employees in the State or Territory; or

(b) allemployers and employees in the State or Territory except
those identified (by refence to a class or otherwise) by a
law of the State or Territory.
For this purpose, it does not matter whether or not the law also
applies to other persons, or whether or not an exercise of a power
under the law affects all the persons to whom the lawieasopl

27 State and Territory laws that are not excluded by sectio26

(1A) Section26 does not apply to any of the following laws:
(a) the Anti-Discrimination Act 19776f New South Wales;
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Section27

1)

(b) the Equal Opportunity Act 1996f Victoria;

(c) the Anti-Discrimination Act 1991of Queensland;

(d) the Equal Opportunity Act 1984f Western Australia;
(e) the Equal Opportunity Act 1984f South Australia;
() the Anti-Discrimination Act 199&f Tasmania;

(9) the Discrimination Act 199Dbf the Australian Catal
Territory;

(h) the Anti-Discrimination Actof the Northern Territory.

Section26 does not apply to a law of a State or Territory so far as:

(b) the law is prescribed by the regulations as a law to which
section26 does not apply; or

(c) the lawdeals with any noexcluded matters; or
(d) the law deals with rights or remedies incidental to:
() any matter covered Iparagrapt{a); or
(i) any matter dealt with by a law to whiparagrapk{b)
applies; or
(i) any norexcluded matters

Note: Examples of incidental matters coveredgragrapt{d) are entry to
premises for a purpose connected with workers compensation,
occupational health and safety or outworkers.

(2) Thenon-excluded matterare as follows:

(a) superannuation;
(b) workers conpensation;
(c) occupational health and safety;

(d) matters relating to outworke(within the ordinary meaning
of the term)

(e) child labour;

(H training arrangements, except in relation to terms and
conditions of employment to the extent that thiesens and
conditions are provided for by the National Employment
Standards or may be included in a modern award;

(g) long service leave, except in relation to an employee who is
entitled under Divisio® of Part2-2 to long service leave;

(h) leave forvictims of crime;

48 Fair Work Bill 2009 No. , 2009
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Section28

() attendance for service on a jury, or for emergency service
duties;

Note:  See also sectiohl2for employee entitlements in relation to
engaging in eligible community service activities.

() declaration, prescription or substitutiohpublic holidays,
except in relation to the rights and obligations of an
employee or employer in relation to public holidays;

(k) the following matters relating to provision of essential
services or to situations of emergency:

() directions to performvork (including to perform work
at a particular time or place, or in a particular way);

(i) directions not to perform work (including not to perform
work at a particular time or place, or in a particular
way);

() regulation of any of the following:

() employee associations;

(i) employer associations;

(i) members of employee associations or of employer

associations;

(m) workplace surveillance;

(n) business trading hours;

(o) claims for enforcement of contracts of employment, except
so far ashie law in question provides for a matter to which
paragrapt26(2)(e) applies;

(p) any other matterprescribed byhe regulations.

28 Act excludes prescribed State and Territory laws

(1) This Act is intended to apply to the exclusion of a law of a $tate
Territory that is prescribed by the regulations.

(2) However,subsectior{1) applies only so far as the law of the State
or Territory would otherwise apply in relation to a national system
employee or a national system employer.

(3) To avoid doubtsubsection(1) has effect even if the law is covered
by sectior27 (so that sectio26 does not apply to the law). This
subsection does not lingubsectior{l).
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Section29

29 Interaction of modern awards and enterprise agreements with
State and Territory laws

(1) A modern award or enterprise agreement prevails over a law of a
State or Territory, to the extent of any inconsistency.

(2) Despite subsectiofi), a term of a modern award or enterprise
agreement applies subject to the following:

(a) any law covered byubsection 27(1A);

(b) any law of a State or Territory so far as it is covered by
paragraph 27(1)(b), (c) or (d).

(3) Despitesubsectior{2), a term of a modern award or enterprise
agreement does not apply subject to a law of a State or Territory
that isprescribed by the regulations as a law to which modern
awards and enterprise agreements are not subject.

30 Act may exclude State and Territory laws etc. in other cases

This Division is not a complete statement of the circumstances in
which this Act andnstruments made under it are intended to apply
to the exclusion of, or prevail over, laws of the States and
Territories or instruments made under those laws.
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22
23

24
25
26

27
28

29

30
31

32
33

Introduction Chapter 1
Application of this ActPart 1-3
Geographical application of this Adivision 3

Section31

Division 30 Geographical application of this Act

31 Exclusion of persons etc. insufficiently annected with Australia

(1)

)

A provision of this Act prescribed by the regulations does not
apply to a person or entity in Australia prescribed by the
regulations as a person to whom, or an entity to which, the
provision does not apply.

Note 1: In this coniext, Australia includes the Territory of Christmas Island,
the Territory of Cocos (Keelp) Islands and the coastal ¢see
section15B and paragraph 17(a) of thets Interpretation Act 1901

Note 2:  The regulations may prescribe the person or enyityeference to a
class(see subsection 13(3) of thegislative Instruments Act 2003

Before the GoverneGeneral makes regulations for the purposes of
subsectior{1) prescribing either or both of the following:
(a) a provision of this Act that isah to apply to a person or
entity;
(b) a person to whom, or an entity to which, a provision of this
Act is not to apply;
the Minister must be satisfied that the provision should not apply to
the person or entity in Australia because there is not a suffici
connection between the person or entity and Australia.

32 Regulations may modify application of this Act in certain parts of

Australia

If the regulations prescribe modifications of this Act for its
application in relation to all or part of any onenaore of the
following areas:

(a) all the waters of the sea on the landward side of the outer
limits of the territorial sea of Australia, including:

() such waters within the limits of a State or Territory; and

(i) the airspace over, and the seahedisubsoil beneath,
such waters;

(b) the Territory of Christmas Island;
(c) the Territory of Cocos (Keeling) Islands;

Fair Work Bill 2009 No. , 2009 51
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Section33

then this Act has effect as so modified in relation to any such area
or part.

Note: This Act would, in the absence of any such regatetj apply in
relation to these areas in the same way as it applies in relation to the
rest of Australia.

33 Extension of this Act to the exclusive economic zone and the
continental s helf

Extension to Australian ships efc.

(1) Without limiting subsectior{3), this Act extends to or in relation
to:

(a) any Australian ship in the exclusive economic zone or in the
waters above the continental shelf; and

(b) any fixed platform in the exclusive economic zone or in the
waters above the continental shelf; and

(c) any ship, in the exclusive economic zone or in the waters
above the continental sheff, that:

() supplies, services or otherwise operates in connection
with a fixed platform in the exclusive economic zone or
in the waters above the continental shetfcl

(i) operates to and from an Australian port; and

(d) any ship, in the exclusive economic zone or in the waters
above the continental sheff, that:

() is operated or chartered by an Australian employer; and

(i) uses Australia as a base.

(2) Forthe purposes of extending this Act in accordance with
paragrapt{l1)(d):
(a) any reference in a provision of this Act to an employer is
taken to include a reference to an Australian employer; and
(b) any reference in a provision of this Act to an emplogee
taken to include a reference to an employee of an Australian
employer.

52 Fair Work Bill 2009 No. , 2009
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Section34

Extensions prescribed by regulations

(3) Without limiting subsectior{l1), if the regulations prescribe further
extensions of this Act, or specified provisions of this Act, to or in
relation to the exclusive economic zone or to the waters above the
continental shelf, then this Act extends accordingly.

Modifications relating to extended application

(4) Despitesubsectiongl) and (3), if the regulations prescribe
modifications of th8 Act, or specified provisions of this Act, for its
operation undesubsectior{1) or (3) in relation to one or both of
the following:

(a) all or part of the exclusive economic zone;
(b) all or part of the continental sheff;
then, so far as this Act waljlapart from this subsection, extend to

the zone or part, or to the continental shelf or part, it has effect as
so modified.

(5) For the purposes aiubsectior{4), the regulations may prescribe
different modifications in relation to different parts lotexclusive
economic zone or continental sheff.

34 Extension of this Act beyond the exclusive economic zone and the
continental shelf

Extension to Australian ships efc.

(1) Without limiting subsectior{3), this Act extends to or in relation
to:

(a) anyAustralian ship outside the outer limits of the exclusive
economic zone and the continental shelf; and

(b) any ship, outside the outer limits of the exclusive economic
zone and the continental sheff, that:

() is operated or chartered by an Australiamp®yer; and
(i) uses Australia as a base.

(2) For the purposes of extending this Act in accordance with
paragrapl{1)(b):

Fair Work Bill 2009 No. , 2009 53
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©)

(3A)

(4)

()

(a) any reference in a provision of this Act to an employer is
taken to include a reference to an Australian employer; and

(b) any reference in a provision of this Act to an employee is
taken to include a reference to an employee of an Australian
employer.

Extensions prescribed by regulations

Without limiting subsectiorfl), if the regulations prescribe further
extensions ofttis Act, or specified provisions of this Act, in
relation to all or part of the area outside the outer limits of the
exclusive economic zone and the continental shelf, then this Act, or
the specified provisions, extend accordingly to:

(a) any Australian mployer;and

(b) any Australiarbased employee.

For the purposes of extending this Act in accordance with
subsectior{3):
(a) any reference in a provision of this Act to an employer is
taken to include a reference to:
() an Australian employer;nal
(i) an employer of an Australidmased employee; and
(b) any reference in a provision of this Act to an employee is
taken to include a reference to:
() an employee of an Australian employer; and
(i) an Australiarbased employee.

Modified applicaibn in the area outside the outer limits of the
exclusive economic zone and the continental shelf

Despitesubsectiongl) and (3), if the regulations prescribe
modifications of this Act, or specified provisions of this Act, for
their operation undesubsection(1) or (3) in relation to all or part

of the area outside the outer limits of the exclusive economic zone
and the continental shelf, then this Act, or the specified provisions,
have effect as so modified in relation to the area or part.

For the purposes dgubsectior{4), the regulations may prescribe
different modifications in relation to different parts of the area

54
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Section35

outside the outer limits of the exclusive economic zone and the
continental shelf.

35 Meanings ofAustralian employerand Australian-based employee

(1) An Australian employeris an employer that:

(a) is a trading corporation formed within the limits of the
Commonweatlth (within the meaning of paragraph 51(xx) of
the Constitution); or

(b) is a financial corporation formed withihe limits of the
Commonwealth (within the meaning of paragraph 51(xx) of
the Constitution); or

(c) is the Commonwealth; or
(d) is a Commonwealth authority; or
(e) is a body corporate incorporated in a Territory; or

(f) carries on in Australia, in thexclusive economic zone or in
the waters above the continental shelf an activity (whether of
a commercial, governmental or other nature), and whose
central management and control is in Australia; or

(9) is prescribed by the regulations.

(2) An Australian-based employes an employee:
(a) whose primary place of work is in Australia; or

(b) who is employed by an Australian employer (whether the
employee is located in Australia or elsewhere); or

(c) who is prescribed by the regulations.

(3) However paragrapt(2)(b) does not apply to an employee who is
engaged outside Australia and the external Territories to perform
duties outside Australia and the external Territories.

35A Regulations excluding application of Act

(1) Regulations made for the purjgasof sectior32 or subsection
33(4) or 34(4) may exclude the application of the whole of this Act
in relation to all or a part of an area referred to in se8bar
subsection 33(4) or 34(4) (as the case may be).

Fair Work Bill 2009 No. , 2009 55



Chapter 1 Introduction
Part 1-3 Application of this Act
Division 3 Geographical application of this Act

Section36

(2) If subsection(1) applies, this Achas effect as if it did not apply in
relation to that area or that part of that area.

36 Geographical application of offences

Division 14 (Standard geographical jurisdiction) of tbeminal
Codedoes not apply in relation to an offence against this Ac

Note: The extended geographical application that this Division gives to this
Act will apply to the offences in this Act.
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Section37

Division 40 Miscellaneous

37 Act binds Crown
(1) This Act binds the Crown in each of its capactties.

(2) However, this Act doesot make the Crown liable to be prosecuted
for an offence.

38 Act not to apply so as to exceed Commonwealth power

(1) Unless the contrary intention appears, if a provision of this Act:
(a) would, apart from this section, have an application (an
invalid application) in relation to:
() one or more particular persons, things, matters, places,
circumstances or cases; or
(i) one or more classes (however defined or determined) of
persons, things, matters, places, circumstances or cases;
because of whch he pr ovision exceeds the Co
legislative power; and
(b) also has at least one applicatiorvédid applicatior) in
relation to:
() one or more particular persons, things, matters, places,
circumstances or cases; or

ii wev i [
one or more class€bowever defined or determined) of
persons, things, matters, places, circumstances or cases;

that, if it were the provisionds onl
within the Commonwealthoés |legislati:
it is the Parliament 0ditohamettrent i on t hat

invalid application, but is to have every valid application.

(2) Despttesubsectior{1), the provision is not to have a particular
valid application if:
(a) apart from this section, it is clear, taking into account the
provi s i oandthe pargosetoreokject underlying this
Act, that the provision was intended to have that valid
application only if every invalid application, or a particular

Fair Work Bill 2009 No. , 2009 57
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Section39

39 Acquisition of property

invalid application, of the provision had also been within the

Commonweal thoés ;dregislative

M)t he

provisionbs
would be different in a substantial respect from what would
have been its operation in relation to that valid application if

operation

every invalid application of the provision had been witthie

Commonwealt hods

(3) Subsectior{2) does not limit the cases where a contrary intention

l egislative

may be taken to appear for the purposesubsectior{l).

(4) This section applies to a provision of this Act, whether enacted
before, at or tier the commencement of this section.

This Act, or any instrument made under this Act, does not apply to

the extent that the operation of this Act or the instrument would
result in an acquisition of property (within the megnof
paragraph 51(xxxi) of the Constitution) from a person otherwise
than on just terms (within the meaning of that paragraph).

40 Interaction between fair work instruments and public sector

employment laws

Generally, public sector employment laws prévai

(1) A public sector employment law prevails over a fair work

instrument that deals with public sector employment, to the extent

of any inconsistency.

When fair work instruments or their terms prevail

(2) However, a fair work instrument, or a term dba work

instrument, that deals with public sector employment prevails over
a public sector employment law, to the extent of any inconsistency,

if:

(a) the instrument or term is prescribed by the regulations for the
purposes of that particular law; or

58
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(b) the instrument or term (other than an FWA order or a term of
an FWA order) is included in a class of instruments or terms
that are prescribed by the regulations for the purposes of that
particular law.

Meaning ofpublic sector employment law

(3) A public sector employment lawg a law of the Commonwealth
(other than this Act) or a Territory, artermof an instrument made
under such a law, that deals with public sector employment.

Laws that fair work instruments never prevail over

(4) Subsectior{2) does not apply to any provisions of the following
that are public sector employment laws:

(a) the Safety, Rehabilitation and Compensation Act 1988
(b) the Superannuation Act 1976

(c) the Superannuation Act 1990

(d) the Superannuation Act 2005

(e) the Superannuation (Productivity Benefit) Act 1988

() an instrument made under a law referred to in any of the
above paragraphs.

Relationship with sectiok9

(5) This section prevails over secti@f, to the extent of any
inconsistency.
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Part 2-1 Core provisiondor this Chapter
Division 1 Introduction

Sectio41

Chapter 20 Terms and conditions of

employment

Part 2-16 Core provisions for this Chapter

Division 18 Introduction

41 Guide to this Parnt

This Part has the core provisions for this Chapter, which deals
terms and conditions of employmegftnational system employee
The main terms and conditions come from the National
Employment Standardsiodern awars, enterprise agreemenand
workplace determinations

The National Employment Standards (FaB) are minimum terms
and conditions that apply to all national system eyexds.

A modern award (see P&H3), an enterprise agreement (see
Part2-4) or a workplace determination (see P&RB) provides
terms and conditionof those national system employees to wh
the award, agreement or determination applies. Only one%é th
instruments can apply to an employee at a particular time.

Division 2 has the provisions to enforcestNational Employment
Standards, modern awards and enterprise agreertieaito sets
out when a modern award or enterprise agreement applies to :
person and the significance of that for this Act.
Note: In most cases, this Act applies to a workplace
determination as if it were an enterprise agreement in

operation (see secti@v9). For the rules about
workplace determinations, see P2i5.

Division 3 deals with the interaction between the National
Employment Standards, modern awards and enterprise agree

with

[

b

&

ments.
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Introduction Division 1
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42 Meanings ofemployeeand employer

In this Partemployeemeans a national system employee, and
employermeans a national system employer.
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Division 2 Core provisions for this Chapter

Sectio43

Division 28 Core provisions for this Chapter

Subdivision Ad Terms and conditions of employment provided

43 Terms and conditions of employment provided under this Act

under this Act

Main terms and conditions

(1) The main terms and conditions of employmeinin employee that
are provided under this Act are those set out in:

(a) the National Employment Standards (see P&jt and
(b) a modern award (see PafB), an enterprise agreement (see

Part2-4) or a workplace determination (see a8 that

aplies to the employee.

Note 1:  The situations in which a workplace determination, rather than a
award or
and conditions of employment are limited. In most cases, this Act
applies to a workplace deteination as if it were an enterprise
agreement in operation (see sect2d19). See Par-5 generally for
the rules on workplace determinations.

modern

enterprise

agreement

Note 2:  Part2-8 provides for the transfer of certain modern awards, enterprise
agreements and workplace deterations if there is a transfer of
business

from an

Other terms and conditions

empl oyeeds

empl oyer

(2) In addition, other terms and conditions of employment include:
(a) those terms and conditions arising from:
() a national mininmm wage order (see P&b); or
(i) an equal remuneration order (see Rafj; and
(b) those terms and conditions provided by P=9t

Note: Part2-9 deals with miscellaneous terms and conditions of
employment, such as payment of wages.
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Sectiond4

Subdivision B Terms and conditions of employment provided
by the National Employment Standards

44 Contravening the National Employment Standards

(1) An employer must not contravene a provision of the National
Employment Standards.

Note: This subsection is a civil readly provision (see Padt1).

(2) However, an order cannot be made under DiviRioh Part4-1 in
relation to a contravention (or alleged contravention) of subsection

65(5) or76(4).

Note 1:  Subsection$5(5) and76(4) state that an employer may refuse a
request for flexible working arrangements, or an application to extend
unpaid parental leave, only on reasonable business grounds.

Note 2: Modern awards and enterprise agreements include terms about settling
disputes in relation to the National Employm&néndards (other than
disputes as to whether an employer had reasonable business grounds
under subsectio5(5) or 76(4)).

Subdivision Cd Terms and conditions of employment provided
by a modern award

45 Contravening a modern award

A person must not carvene a term of a modern award.
Note 1:  This section is a civil remedy provision (see Ratt).

Note 2: A person does not contravene a term of a modern award unless the
award applies to the person: see subsedttit).

46 The significance of a modem avard applying to a person

(1) A modern award does not impose obligations on a person, and a
person does not contravene a term of a modern award, unless the
award applies to the person.

(2) A modern award does not give a person an entitlement unless the
award applies to the person.
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Note: Subsectior(2) does not affect the ability of outworker terms in a
modern award to be enforced under Pattin relation to outworkers
who are not employees.

47 When a modern awardappliesto an e mployer, e mployee,

(1)

)

®3)

organisation or outworker entity

When a modern awa@ppliesto an employee, employer,
organisation or outworker entity

A modern awara@ppliesto an employee, employer, organisation or
outworker entity if:
(a) the modern award covers the employee, employe
organisation or outworker entity; and
(b) the modern award is in operation; and
(c) no other provision of this Act provides, or has the effect, that
the modern award does not apply to the employee, employer,
organisation or outworker entity.

Note 1:  Section57 provides that a modern award does not apply to an
employee (or to an employer, or an employee organisation, in relation
to the employee) in relation to particular employment at atime when
an enterprise agreement applies to the employee irorelatithat
employment.

Note 2: In a modern award, coverage of an outworker entity must be
expressed to relate only to outworker terms: see subséetg).

Modern awards do not apply to high income employees

However, a modern award does not applgrniemployee (or to an
employer, or an employee organisation, in relation to the
employee) at a time when the employee is a high income
employee.

Modern awards apply to employees in relation to particular
employment

A reference in this Act to a modeaward applying to an employee
is a reference to the award applying to the employee in relation to
particular employment.
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48 When a modern awardcoversan employer, employee,

1

)

®3)

(4)

organisation or outworker entity

When a modern awabversan employee, emplaye
organisation or outworker entity

A modern awaraoversan employee, employer, organisation or
outworker entity if the award is expressed to cdalieremployee,
employer, organisation or outworker entity.

Note: In a modern award, coverage of an oatker entity must be
expressed to relate only to outworker terms: see subsédetg).

Effect of other provisions of this Act, FWA orders or court orders
on coverage

A modern award alsocoversan employee, employer, organisation
or outworker entityif any of the following provides, or has the
effect, that the award covers the employee, employer, organisation
or outworker entity:
(a) a provision of this Act;
(b) anFWA ordermade under a provision of this Act;
(c) an order of a court.

Despitesubsectiongl) and (2), a modern award does omieran
employee, employer, organisation or outworker entity if any of the
following provides, or has the effect, that the award does not cover
the employee, employer or organisation or outworker entity:

(a) a provision of this Act;

(b) anFWA ordermade under a provision of this Act;

(c) an order of a court.

Modern awards that have ceased to operate

Despitesubsectiongl) and (2), a modern award that has ceased to
operate does nabveran employegemployer, organisation or
outworker entity.
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Modern awards cover employees in relation to particular

employment

(5) A reference to a modern award covering an employee is a
reference to the award covering the employee in relation to
particular employment.

49 When a modern award is in operation

When a modern award comes into operation

(1) A modern award comes into operation:
(a) on 1July in the next financial year after it is made; or
(b) if it is made on 1uly in a financial yedr on that day.

(2) However, if FWA specifies another day as the day on which the
modern award comes into operation, it comes into operation on
that other day. FWA must not specify another day unless it is
satisfied that it is appropriate to do so.

(3) The specified day musbhbe earlier than the day on which the
modern award is made.

When a determination revoking a modermn award comes into

operation

(4) A determination revoking a modern award comes into operation on

the day specified in the determination.

(5) The specifiedlay must not be earlier than the day on which the
determination is made.

Modermn awards and revocation determinations take effectfrom

firstfull pay period

(6) A modern award, or a determination revoking a modern award,
does not take effect in relationdgparticular employee until the

start

of

t he

employeeds

first

the day the award or determination comes into operation.
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Sections0

Modern awards operate until revoked

(7) A modern award continues in operation until it is reaahk

Subdivision D3 Terms and conditions of employment provided
by an enterprise agreement

50 Contravening an enterprise agreement

A person must not contravene a term of an enterprise agreement.

Note 1:  This section is a civil remedy provision (see Ratit).

Note 2: A person does not contravene a term of an enterprise agreement unless
the agreement applies to the person: see subsé&diibn

51 The significance of an enterprise agreement applying to a person

(1) An enterprise agreement does not impolskgations on a person,
and a person does not contravene a term of an enterprise
agreement, unless the agreement applies to the person.

(2) An enterprise agreement does not give a person an entitlement
unless the agreement applies to the person.

52 Whenan enterprise agreementppliesto an employer, employee
or e mployee organisation

When an enterprise agreement applies to an employee, employer
or organisation

(1) An enterprise agreemeappliesto an employee, employer or
employee organisation if:
(a) the agreement is in operation; and
(b) the agreement covers the employee, employer or
organisation; and
(c) no other provision of this Act provides, or has the effect, that

the agreement does not apply to the employee, employer or
organisation.
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)

Enterprse agreements apply to employees in relation to particular
employment

A reference in this Act to an enterprise agreement applying to an
employee is a reference to the agreement applying to the employee
in relation to particular employment.

53 When anenterprise agreementoversan employer, employee or

(1)

)

employee organisation

Employees and employers

An enterprise agreemegcversan employee or employer if the

agreement is expressed to cover (however described) the employee

or the employer.

Employe organisations

An enterprise agreemegversan employee organisation:

(a) for an enterprise agreement that is not a greenfields
agreemerd if FWA has noted in its decision to approve the
agreement that the agreement covers the organisation (see
sutsection201(2)); or

(b) for a greenfields agreeménif the agreement is made by the
organisation.

Effect of provisions of this Act, FWA orders and court orders on
coverage

(3) An enterprise agreement alsoversan employee, employer or

(4)

employee organis®n if any of the following provides, or has the
effect, that the agreement covers the employee, employer or
organisation:

(a) a provision of this Act;
(b) anFWA ordermade under a provision of this Act;
(c) an order of a court.

Despitesubsectios (1), (2) and (3), an enterprise agreement does
notcoveran employee, employer or employee organisation if any
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of the following provides, or has the effect, that the agreement does
not cover the employee, employer or organisation:

(a) another provisiomnf this Act;

(b) anFWA ordermade under another provision of this Act;

(c) an order of a court.

Enterprise agreements that have ceased to operate

(5) Despitesubsectiongl), (2) and (3), an enterprise agreement that
has ceased to operate doesamer an employee, employer or
employee organisation.

Enterprise agreements cover employees in relation to particular
employment

(6) A reference in this Act to an enterprise agreement covering an
employee is a reference to the agreement covering the employee
relation to particular employment.

54 When an enterprise agreement is in operation

(1) An enterprise agreement approved by FWA opefates
(a) 7 days after the agreement is approved; or
(b) if a later day is specified in the agreengetitat lateday.

(2) An enterprise agreement ceases to operate on the earlier of the
following days:
(a) the day on which a termination of the agreement comes into
operation under sectid®4or 227,
(b) the day on which sectidsBfirst has the effect that treis
no employee to whom treegreement apigls.

Note: Section58 deals with when an enterprise agreement ceases to apply to
an employee.

(3) An enterprise agreement that has ceased to operate can never
operate again.
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Division 30 Interaction between the Natonal Employment
Standards, modern awards and enterprise
agreements

Subdivision A3 Interaction between the National Employment
Standards and a modern award or an enterprise
agreement

55 Interaction between the National Employment Standards and a
modern award or enterprise agreement

National Employment Standards must not be excluded

(1) A modern award or enterprise agreement must not exclude the
National Employment Standards or any provision of the National
Employment Standards.

Terms expressly permitted Bart2-2 or regulations may be
included

(2) A modern award or enterprise agreement may include any terms
that the award or agreement is expressly permitted to include:

(a) by a provision of Par2-2 (which deals with the National
Employment Standardsjr

(b) by regulations made for the purposes of sedi®n

Note: In determining what is permitted to be included in a modern award or
enterprise agreement by a provision referred {wairagrapl{a), any
regulations made for the purpose of secti@ithat expressly prohibit
certain terms must be taken into account.

(3) The National Employment Standards have effect subject to terms
included in a modern award or enterprise agreement as referred to
in subsectior{2).

Note: See also the note to secti®®(which deals with the effect of
averaging arrangements).
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Sectionb5

(4)

()

Ancillary and supplementary terms may be included

A modern award or enterprise agreement may also include the
following kinds of terms:

(a) terms that are ancillary or incidental to the operatiban
entitlement of an employee under the National Employment
Standards;

(b) terms that supplement the National Employment Standards;
butonly to the extent that theffect of those terms is not
detrimental to an employee in any respect, when compalthd
National Employment Standards.

Note 1:  Ancillary or incidental terms permitted Iparagrapt{a) include (for
example) terms:

@ under which, instead of taking paid annual leave at the rate of
pay required by sectid®0, an employee may take twice much
leave at half that rate of pay; or

(b) that specify when payment under sect¥}for paid annual leave
must be made.

Note 2:  Supplementary terms permitted fpgragrap i{b) include (for
example) terms:

@ that increase the amount of paid annualdeta which an
employee is entitled beyond the number of weeks that applies
under sectio87; or

(b) that provide for an employee to be paid for taking a period of
paid annual | eave or paid/personal
that is higher thanthegml oy eeds base rate of pay

rate required by sectiorgd and99).

Note 3:  Terms that would not be permitted fpgragrapt{a) or (b) include (for
example) terms requiring an employee to give more notice of the
taking of unpaid parental leave this required by sectiord.

Enterprise agreements may include terms that have the same effect
as provisions of the National Employment Standards

An enterprise agreement may include terms that have the same (or
substantially the same) effect as priowvis of the National
Employment Standards, whether or not ancillary or supplementary
terms are included as referred to in subse¢#ipn
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Sections56

Effect of terms that give an employee the same entitement as under
the National Employment Standards

(6) To avoid daibt, if a modern award includes terms permitted by
subsectior{4), or an enterprise agreement includes terms permitted
by subsectiori4) or (5), then, to the extent that the terms give an
employee an entitement (tlaevard or agreement entitlement

that isthe same as an entitlement (MES entitlement of the

employee under the National Employment Standards:

(@t hose
entitlement, but not so as to give the employee a double

benefit; and

(b) the provisios of the National Employment Standards
relating to the NES entitlement apply, as a minimum

t er ms

operate

n

standard, to the award or agreement entitlement.

parall el

Note: For example, if the award or agreement entitlement is to 6 weeks of
paid annual leave per year, the provisiofithe National Employment
Standards relating to the accrual and taking of paid annual leave will
apply, as a minimum standard, to 4 weeks of that leave.

Terms permitted by subsecti@gh) or (5) do not contravene

subsectiorn(1)

(7) To the extent that @tm of a modern award or enterprise

agreement is permitted by subsectidpor (5), the term does not
contravene subsectigf).

Note: A term of a modern award has no effect to the extent that it

contravenes this section (see secEi6i An enterprise agement that
includes a term that contravenes this section must not be approved
(see sectiol86) and a term of an enterprise agreement has no effect
to the extent that it contravenes this section (see sesfjon

56 Terms of a modern award or enterpriseagreement contravening
section55 have no effect

A term of a modern award or enterprise agreement has no effect to
the extent that it contravenes sectén
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Subdivision Bd Interaction between modern awards and
enterprise agreements

57 Interaction between modern awards and enterprise agreements

(1) A modern award does not apply to an employee in relation to
particular employment at a time when an enterprise agreement
applies to the employee in relation to that employment.

(2) If a modern award does napply to an employee in relation to
particular employment becausesafbsectior{1), the award does
not apply to an employer, or an employee organisation, in relation
to the employee.

57A Designated outworker terms of a modern award continue to
apply

(1) This section applies if, at a particular time:
(a) an enterprise agreement applies to an employer; and

(b) a modern award covers the employer (whether the modern
award covers the employer i
employer or an outworker entityand

(c) the modern award includes one or more designated
outworker terms.

(2) Despite sectio®7, the designated outworker terms of the modern
award apply at that time to the following:

(a) the employer;

(b) each employee who is both:
() a persorto whom the enterprise agreement applies; and
(i) a person who is covered by the modern award,;

(c) each employee organisation that is covered by the modern
award.

(3) To avoid doubt:
(a) designated outworker terms of a modern award can apply to
an emppyer under subsectiq) even if none of the
employees of the employer is an outworker; and
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(b) to the extent to which designated outworker terms of a
modern award apply to an employer, an employee or an
employee organisation because of subse¢@pnthe modern
award applies to the employer, employee or organisation.

Subdivision CG3 Interaction between one or more enterprise
agreements

58 Only one enterprise agreement can apply to an employee

Only one enterprise agreement can apply to an employee

(1) Only one enterprise agreement can apply to an employee at a
particular time.

General rul® later agreement does not apply until earlier
agreement passes its nominal expiry date

(2) If:
(a) an enterprise agreement (darlier agreementapplies to an
emplo/ee in relation to particular employment; and
(b) another enterprise agreement (tter agreementthat
covers the employee in relation to the same employment
comes into operation; and
(c) subsectior{3) (which deals with a singlenterprise
agreementeplacing a mukenterprise agreement) does not
apply;
then:
(d) if the earlier agreement has not passed its nominal expiry
date:
() the later agreement cannot apply to the employee in
relation to that employment until the earlier agreement
passes itominal expiry date; and

(i) the earlier agreement ceases to apply to the employee in
relation to that employment when the earlier agreement
passes its nominal expiry date, and can never so apply
again; or

(e) if the earlier agreement has passed itsinahexpiry daté
the earlier agreement ceases to apply to the employee when

74 Fair Work Bill 2009 No. , 2009
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the later agreement comes into operation, and can never so
apply again.

Special ruld singleenterprise agreement replaces
multi-enterprise agreement

(3) Despitesubsectior{2), if:
(a) a multienterprise agreement applies to an employee in
relation to particular employment; and
(b) a singleenterprise agreement that covers the employee in
relation to the same employment comes into operation;
the multienterprise agreement ceageapply to the employee in
relation to that employment when the singlgerprise agreement
comes into operation, and can never so apply again.
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Sectionb9

Part 2-20 The National Employment Standards
Division 18 Introduction

59 Guide to this Parnt

This Part containthe National Employment Standards.

Division 2 identifies the National Employment Standards, the
detail of which is set out in Divisiorsto 12.

Division 13 contains miscellaneous provisions relating to the
National Employment Standards.

The National Emplgment Standards are minimum standards that
apply to theemployment ohational system employees. P21t
(which deals with the core provisions for this Chapter) containg the
obligation for employers to comply with the National Employment

Standards (see iion 44).

The National Employment Standards also underpin what can he
included in modern awards and enterprise agreement2-Part
provides that the National Employment Standards cannot be
excluded by modern awards or enterprise agreements, and contains
other provisions about the interaction between the National
Employment Standards and modern awards or enterprise
agreements (see sectid@sand5s6).

Divisions 2 and 3 of Parg-3 extend the operation of the parenta
leave and notice of termination prowss of the National

Employment Standards to employees who are not national system
employees.

60 Meanings ofemployeeand employer

In this Partemployeemeans a national system employee, and
employermeans a national system employer.
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Section6l

Division 20 The National Employment Standards

61 The National Employment Standards are minimum standards
applying to employment of employees

(1) This Part sets minimum standards that apply to the employment of
employees which cannot be displaced, even if an enterprise
agreement includes terms of the kind referred to in subsection
55(5).

Note: Subsection 55(5) allows enterprise agreements to include terms that
have the same (or substantially the same) effect as provisions of the
National Employment Standards.
(2) The mininum standards relate to the following matters:
(a) maximum weekly hours (Divisio);
(b) requests for flexible working arrangements (Divisé)n
(c) parental leave and related entitlements (Divi&ijn
(d) annual leave (DivisioB);
(e) personallcar 6 s | eave and comp@assionate | €
() community service leave (Divisid);
(g) long service leave (Divisiof);
(h) public holidays (DivisioriL0);
() notice of termination and redundancy pay (Divisld);
() Fair Work Information Sttement (Divisiorl2).

(3) Divisions 3 to 12constitute theNational Employment Standards

Fair Work Bill 2009 No. , 2009 77
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Section62

Division 30 Maximum weekly hours

62 Maximum weekly hours

(1)

)

®3)

Maximum weekly hours of work

An employer must not request or require an employee to work
more thanhe following number of hours in a week unless the
additional hours are reasonable:
(a) for a fulktime employed 38 hours; or
(b) f?cr an employee who is not a ftilime employeé the lesser
of:
() 38 hours; and
(i)t he employeebs omaweekary hours of

Employee may refuse to work unreasonable additional hours

The employee may refuse to work additional hours (beyond those
referred to inparagrapt{l1)(a) or (b)) if they are unreasonable.

Determining whether additional hours are reasonable

In determining whether additional hours are reasonable or
unreasonable for the purposessabsectiongl) and (2), the
following must be taken into account:

(a) any risk to employee health and safety from working the
additional hours;

(b) theemply e e 6s personal <circumstances,
responsibilities;

(c) the needs of the workplace or enterprise in which the
employee is employed;

(d) whether the employee is entitled to receive overtime
payments, penalty rates or other compensation ifar level
of remuneration that reflects an expectation of, working
additional hours;

(e) any notice given by the employer of any request or
requirement to work the additional hours;
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Section63

(N any notice given by the employee of his or her intention to
refuse © work the additional hours;

(9) the usual patterns of work in the industry, or the part of an
industry, in which the employee works;

(ht he nature of the employeebds role,
responsibility;

() whether the additional hours aneaccordance with
averaging terms included under sect@in a modern award
or enterprise agreement that applies to the employee, or with
an averaging arrangement agreed to by the employer and
employee under sectid;

() any other relevant matter.

Authorised leave or absence treated as hours worked

(4) For the purposes aiubsectior{1), the hours an employee works in
a week are taken to include any hours of leave, or absence, whether
paid or unpaid, that the employee takes in the week and that are
authorised:
@by the employeeds employer; or
() by or under a term or condition of
employment; or
(c) by or under a law of the Commonwealth, a State or a
Territory, or an instrument in force under such a law.

63 Modem awards and enerprise agreements may provide for
averaging of hours of work

A modern award or enterprise agreement may include terms
providing for the averaging of hours of work over a specified
period. The average weekly hours over the period must not exceed:
(a) for a fulktime employed 38 hours; or
(b) for an employee who is not a fime employed the lesser
of:
() 38 hours; and
() the employeeds ordinary hours of
Note: Hours in excess of the hours referred tp @magrapta) or (b) that a

worked in a week in accordance with averaging terms in a modern
award or enterprise agreement will be treated as additional hours for
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the purpose of sectid?, but the averaging terms will be relevant in
determining whether the additional hours aregeable (see
paragrap62(3)(i)).

64 Averaging of hours of work for award/agreement free employees

An employer and an award/agreement free employee may agree in
writing to an averaging arrangement under which hours of work
over a specified period of notore than 26 weeks are averaged.

The average weekly hours over the specified period must not
exceed:

(a) for a fulktime employed 38 hours; or

(b) for an employee who is not a ftiime employed the lesser
of:

() 38 hours; and
(i) t he e mpl oay éoard of wodkind week.

Note: Hours in excess of the hours referred tp@magrapia) or (b) that are
worked in a week in accordance with an agreed averaging
arrangement will be treated as additional hours for the purpose of
section62, but the aveaging arrangement will be relevant in
determining whether the additional hours are reasonable (see
paragrap 62(3)(i)).
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Sectione5

Division 40 Requests for flexible working arrangements

65 Requests for flexible working arrangements

Employee may request change mriking arrangements

(1) An employee who is a parent, or has responsibility for the care, of
a child may request the employer for a change in working
arrangements to assist the employee to care for the child if the
child:

(a) is under school age; or
(b) is under 18 and has a disability.

Note: Examples of changes in working arrangements include changes in
hours of work, changes in patterns of work and changes in location of
work.

(2) The employee is not entitled to make the request unless:

(a) for an emjpyee other than a casual employethe employee
has completed at least 12 months of continuous service with
the employer immediately before making the request; or

(b) for a casual employéethe employee:

() is a long term casual employee of the employer
immediately before making the request; and

(i) has areasonable expectation of continuing employment
by the employer on a regular and systematic basis.

Formal requirements

(3) The request must:
(a) be in writing; and
(b) set out details of the changeught and of the reasons for the
change.

Agreeing to the request

(4) The employer must give the employee a written response to the
request within 21 days, stating whether the employer grants or
refuses the request.
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Section66

(5 The employer may refuse the requesly on reasonable business
grounds.

(6) If the employer refuses the request, the written response under
subsectior{4) must include details of the reasons for the refusal.

66 State and Territory laws that are not excluded

This Act is not intended tapply to the exclusion of laws of a State
or Territory that provide employee entitlements in relation to
flexible working arrangements, to the extent that those entitlements
are more beneficial to employees than the entitlements under this
Division.
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Section67

Division50 Parental leave and related entitlements
Subdivision Ad General

67 General ruled employee must have completed at least 12 months
of service

Employees other than casual employees

(1) An employee, other than a casual employee, is not entitled to leave
under this Division (other than unpaid gadoption leavelnless
the employee has, or will have, completed at least 12 months of
continuous service with the employer immediately before the date
that applies undesubsectior{3).

Casual employees

(2) A casual employee, is not entitled to leave (other than unpaid
pre-adoption leave) under this Division unless:

(a) the employee is, or will be, a long term casual employee of
the employer immediately before the date that applies under
subsectior{3); and

(b) but for:

(i) the birth or expected birth of the child; or
(i) the placement or the expected placement of the child; or
(i) if the employee is taking a period of unpaid parental
leave that starts under subseciid(6) or paragraph
72(3)(b) or72(4)(b)d the taking of the leave;

the employee would have a reasonable expectation of
continuing employment by the employer on a regular and
systematic basis.

Date at which employee must have completed 12 months of service

(3) For the purpose cfubsectiongl) and (2), the date that applies is:
(a) unlessparagraplfb) or (c) applies:
() if the leave is birtlrelated leavé the date of birth, or
the expected date of birth, of the child; or
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Section67

(i) if the leave is adopticrelated leavé the day of
placementor the expected day of placement, of the

child; or
(b) for an employee taking a period of unpaid parental leave that
is to start within 12 months after the birth or placement of the

child under subsectioril(6)d the date on which the

empl oy e e 0 savepsdorstart; dr

of

(c) for a member of an employee couple taking a period of
unpaid parental leave that is to start under paragta@Enb)
or 72(4)(b) after the period of unpaid parental leave of the
other member of the employee codplte date on whh the

empl oyeeds

Meaning ofbirth-related leave

period

of

|l eave

(4) Birth-related leavameans leave of either of the following kinds:

(a) unpaid parental leave taken in association with the birth of a

child (see sectioii0);
(b) unpaid speial maternity leave (see sectiéf).

Meaning ofadoptionrelated leave

(5) Adoptionrelated leaveneans leave of either of the following

kinds:

(a) unpaid parental leave taken in association with the placement

of a child for adoption (see sectidf);

(b) unpaid preadoption leave (see sectiBb).

Meaning ofday of placement

(6) Theday of placementin relation to the adoption of a child by an

employee, means the earlier of the following days:

(a) the day on which the employee first takes custddie

child for the adoption;

(b) the day on which the employee starts any travel that is
reasonably necessary to take custody of the child for the
adoption.
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68 General rule for adoption-related leaved child must be under 16
etc.

An employee is not etied to adoptiorrelated leave unless the
child that is, or is to be, placed with the employee for adoption:
(a) is, or will be, under 16 as at the day of placement, or the
expected day of placement, of the child; and
(b) has not, or will not have, livecbntinuously with the
employee for a period of 6 months or more as at the day of
placement, or the expected day of placement, of the child;
and
(c) is not (otherwise than because of the adoptoohild of the
empl oyee or the efmppastneeeds spouse o0l

69 Transfer of employment situations in which e mployee is entitled
to continue on leave etc.

Q) If:
(a) there is a transfer of employment in relation to an employee;
and

(b) the employee has already started a period of leave under this
Division when his or her employment with the first employer

ends;
the employee is entitled to continue on that leave for the rest of that
period.
(2) If:
(a) there is a transfer of employment in relation to an employee;
and

(b) the employee has, in relatido the first employer, already
taken a step that is required or permitted by a provision of
this Division in relation to taking a period of leave;

the employee is taken to have taken the step in relation to the
second employer.
Note: Steps covered by thisubsection include (for example) giving the first

employer notice under subsectiof(1), confirmation or advice under
subsectiory4(4) or evidence under subsectiof(5).
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Subdivision Bd Parental leave

70 Entitle ment to unpaid parental leave

An employe is entitled to 12 months of unpaid parental leave if:
(a) the leave is associated with:
Mthe birth of a child of t
spouse or décto partner; or
(i) the placement of a child with the employee for
adoption; and

(b) the employee has or will have a responsibility for the care of
the child.

Note 1:  Entitlement is also affected by sectién(which deals with length of
the employeeds servi &&Whicadeals, f or
with the age etc. of the adopted child

Note 2:  The 12 months is reduced by the amount of any unpaid special
maternity leave the employee has taken (see subs&€(io)).

71 The period of leaved other than for me mbers of an employee

couple who each intend to take leave

Application of this setion

(1) This section applies to an employee who intends to take unpaid
parental leave if:
(a) the employee is not a member of an employee couple; or
(b) the employee is a member of an employee couple, but the
other member of the coupimes not intentb take unpaid
parental leave.

Leave must be taken in single continuous period

(2) The employee must take the leave in a single continuous period.

Note: An employee may take a form of paid leave at the same time as he or
she is on unpaid parental leageé sectioif9).

When birthrelated leave must start

(3) If the leave is birthrelated leave for a female employee who is
pregnant with, or gives birth to, the child, the period of leave may
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Section72

(4)

©)

(6)

(1)

)

start up to 6 weeks before the expected date of birth of thikg chi
but must not start later than the date of birth of the child.

If the leave is birtlrelated leave bugubsectior{3) does not apply,
the period of leave must start on the date of birth of the child.

When adoptionrelated leave must start

If the leave is adoptiere lated leave, the period of leave must start
on the day of placement of the child.

Leave may start later for employees whose spousefactte
partner is not an employee

Despitesubsectiong3) to (5), the period of leave maystat any
time within 12 months after the date of birth or day of placement of
the child if:

(a) the employee has a spouse offato partner who is not an
employee; and

(b) the spouse or dacto partner has a responsibility for the care
of the childfor the period between the date of birth or day of
placement of the child and the start date of the leave.

Note: An employee whose leave starts unsigiosectior(6) is still entitled
under sectior6to request an extension of the period of leave beyond
his or her available parental leave period. However, the period of
leave may not be extended beyond 24 months after the date of birth or
day of placement of the child (see subsecti6(T)).

72 The period of leavéd members of an employee couple who each

intend to take leave

Application of this section

This section applies to an employee couple if each of the
employees intends to take unpaid parental leave.

Leave must be taken in single continuous period

Each employee must take the leave in a siogiginuous period.

Note: An employee may take a form of paid leave at the same time as he or
she is on unpaid parental leave (see se@8n
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Section72
When birthrelated leave must start
(3) If the leave is birthrelated leave:
(@one empl oy e e dmustptatrfirstondaccorflance e a v e
with the following rules:
() if the member of the employee couple whose period of
leave starts first is a female employee who is pregnant
with, or gives birth to, the child the period of leave
may start up to 6 weeks bedéothe expected date of birth
of the child, but must not start later than the date of birth
of the child;
(i) if subparagrapti) does not appfy the period of leave
must start on the date of birth of the child; and
()t he ot her e mplvepnests@drsimmedatelyod of | ea
after the end of the first employee:
period as extended under secli@or 76).
When adoptionrelated leave must start
(4) If the leave is adoptierelated leave:
(@one empl oyeeobs tgatontedlayoff | eave mus
placement of the child; and
(b))t he other employeebs period of | eav:
after the end of the first employee:
period as extended under secfi@or 76).
Limited entitlement to take concant leave
(5) If one of the employees takes a period fthe r st empl oyeeds peri

of leave of unpaid parental leave in accordance with

paragrapt{3)(a) or (4)(a), the other employee may take a period of

unpaid parental leave (teencurrent leavé during the first
empl oyeebs period of |l eave,
the following requirements:

i f the cor

(a) the concurrent leave must be for a period of 3 weeks or less;

(b) unless the employer agrees as referred paiagrapl{c), the
concurrent lege must not start before, and must not end

more than 3 weeks after:

88
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() if the leave is birtfrelated leavé the date of birth of
the child; or

(i if the leave is adoptiorelated leavé the day of
placement of the child;
(c) if the employer agrees, tio@ncurrent leave may (subject to
paragraph{a)):
() startearlier than is permitted pgragraplfb); or

(i) end up to 3 weeks later than is permitted by
paragraphb).

(6) Concurrent leave taken by an employee:

(a) is an exception to the rule th&ie employee must take his or
her leave in a single continuous period (selesectior{2));
and

()is an exception to the rules about
of unpaid parental leave must start (sabsectior{3) or (4)).

Note: The concurrent leave unpaid parental leave and so comes out of the

empl oyeebs entitlement to 12 months of unp

section70.

73 Pregnant e mployee may be required to take unpaid parental
leave within 6 weeks before the birth

Employer may ask employeepiovide a medical certificate

(1) If a pregnant employee who is entitled to unpaid parental leave
(whether or not she has complied with secfidhcontinues to
work during the 6 week period before the expected date of birth of
the child, the employer magsk the employee to give the employer
a medical certificate containing the following statements (as
applicable):

(a) a statement of whether the employee is fit for work;

(b) if the employee is fit for work a statement of whether it is
inadvisable for th employee to continue in her present
position during a stated period because of:

@il lness, or risks, arising out of
pregnancy; or
(i) hazards connected with the position.
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Section73

(2)

®3)

(4)

Note: Personal information given to an employer under this et may
be regulated under th&ivacy Act 1988

Employer may require employee to take unpaid parental leave

The employer may require the employee to take a period of unpaid
parental leave (theeriod of leavg¢as soon as practicable if:
(a) the amployee does not give the employer the requested
certificate within 7 days after the request; or
(b) within 7 days after the request, the employee gives the
employer a medical certificate stating that the employee is
not fit for work; or
(c) the following subparagraphs are satisfied:

() within 7 days after the request, the employee gives the
employer a medical certificate stating that the employee
is fit for work, but that it is inadvisable for the employee
to continue in her present position for a ethperiod for
a reason referred to gubparagrapfi)(b)(i) or (ii);

(i) section81does not apply to the employee.
Note: If the medical certificate contains a statement as referred to in
subparagraplc)(i) and sectio81 applies to the employee, the

employee is entitled under that section to be transferred to a safe job,
or to paid no safe job leave.

When the period of leave must end

The period of leave must not end later than the earlier of the
following:

(a) the end of the pregnancy;

(b) if the employee has given the employer notice of the taking
of a period of leave connected with the birth of the child
(whether it is unpaid parental leave or some other kind of
leaveP the start date of that leave.

Special rules about the period of leave

The period of leave:
(a) is an exception to the rule that the employee must take her
unpaid parental leave in a single continuous period (see
subsectiory1(2) or 72(2)); and
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()is an exception t

of unpaid paretal leave must start (see subsediof(3) and

(6), or subsectiory 23)).

(0]

Note: The period of leave is unpaid parental leave and so comes out of the

empl oyeebfs entitlement

section70.

Section/4
the rules about
to 12 mont hs of wunp

(5) The employee is not gaired to comply with sectioM in relation

to the period of leave.

74 Notice and evidence requirements

Notice

(1) An employee must give his or her employer written notice of the

taking of unpaid parental leave under secftibior 72 by the

employee.

(2) The notice must be given to the employer:

(a) at least 10 weeks before starting the leave; or
(b) if that is not practicab& as soon as practicable (which may

be a time after the leave has started).

(3) The notice must specify the intended startend dates of the

leave.

Confirmation or change of intended start and end dates

(4) Atleast 4 weeks before the intended start date specified in the

notice given undesubsectior{1), the employee must:

(a) confirm the intended start and end dates ofdghge; or

(b) advise the employer of any changes to the intended start and

end dates of the leave;
unless it is not practicable to do so.

Evidence

(5) An employee who has given his or her employer notice of the

taking of unpaid parental leave must, fjoged by the employer,
give the employer evidence that would satisfy a reasonable person:
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(a) if the leave is birtkrelated leavé of the date of birth, or the

expected date of birth, of the child; or

(b) if the leave is adoptiorelated leave:
() of the day of placement, or the expected day of
placement, of the child; and
(i) that the child is, or will beynder 16 as at the day of

placement, or the expected day of placement, of the

child.

(6) Without limiting subsectior{5), an employer may requithe

evidence referred to jparagrapl{5)(a) to be a medical certificate.

Compliance

(7) An employee is not entitled to take unpaid parental leave under
section71or 72 unless the employee complies with this section.

Note: Personal information given tan employer under this section may be

regulated under therivacy Act 1988

75 Extending period of unpaid parental leavé extending to use
more of available parental leave period

Application of this section

(1) This section applies if:

(a) an employee &g in accordance with secti@d, given notice

of the taking of a period of unpaid parental leave (the

original leave periog; and
original
parental leave period; and

bt he

| eave

(c) the original leave peribhas started.

@ The

accordance with subsecti@(5);

(b) a period of unpaid parentablke that the employee has been

period

e mpavailable gatestal leave periog 12 months, less
any periods of the following kinds:

(a) a period of concurrent leave that the employee has taken in

required to take under subsecti82) or 82 2);
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Section76

(cca period by which the employeeods
parental leave is reduced under paragréh)(c);

(d) a period of special maternity leave that the employee has
taken.

First extension by giving notice to employer

(3) The employee may extend the period of unpaid parental leave by
giving his or her employer written notice of the extension at least 4
weeks before the end date of the original leave period. The notice
must specify the new end date for the leave.

(4) Only one extension is permitted undeibsectior{3).

Further extensions by agreement with employer

(5) If the employer agrees, the employee may further extend the period
of unpaid parental leave one oora times.

No entitlement to extension beyond available parental leave period

(6) The employee is not entitled under this section to extend the period
of unpaid parental | eave beyond the
leave period.

76 Extending period of unpaid parental leaved extending for up to
12 months beyond available parental leave period

Employee may request further period of leave

(1) An employee who takes unpaid parental leave for his or her
available parental leave period may request his orreloger to
agree to an extension of unpaid parental leave for the employee for
a further period of up to 12 months immediately following the end
of the available parental leave period.

Making the request

(2) The request must be in writing, and must bemgito the employer
at least 4 weeks before the end of the available parental leave
period.
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Agreeing to the requested extension

(3) The employer must give the employee a written response to the
request stating whether the employer grants or refuses tnesteq
The response must be given as soon as practicable, and not later
than 21 days, after the request is made.

(4) The employer may refuse the request only on reasonable business
grounds.

(5) If the employer refuses the request, the written responss und
subsectior{3) must include details dhe reasons for the refusal.

Special rules for employee couples

(6) The following paragraphs apply in relation to a member of an
employee couple extending a period of unpaid parental leave in
relation to a child mder this section:

(a) the request must specify any amount of unpaid parental leave
and unpaid special maternity leave that the other member of
the employee couple has taken, or will have taken, in relation
to the child before the extension starts;

(b) the period of the extension cannot exceed 12 months, less any
period of unpaid parental leave or unpaid special maternity
leave that the other member of the employee couple has
taken, or will have taken, in relation to the child before the
extension starts;

(c) the amount of unpaid parental leave to which the other
member of the employee couple is entitled under setfion
in relation to the child is reduced by the period of the
extension.

No extension beyond 24 months after birth or placement

(7) Desptteany other provision of this Division, the employee is not
entitled toextend the period of unpaid parental leave beyond 24
months after the date of birth or day of placement of the child.
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Section77

77 Reducing period of unpaid parental leave

If the employer agrex an employee whose period of unpaid
parental leave has started may reduce the period of unpaid parental
leave he or she takes.

78 Employee who ceases to have responsibility for care of child

(1) This section applies to an employee who has taken uppeaahtal
leave in relation to a child if the employee ceases to have any
responsibility for the care of the child.

(2) The employer may give the employee written notice requiring the
employee to return to work on a specified day.

(3) The specified day:
(a) must be at least 4 weeks after the notice is given to the
employee; and
(b) if the leave is birtfrelated leave taken by a female employee
who has given biréh must not be earlier than 6 weeks after
the date of birth of the child.

(4) The e mp htilgmenetd unpaid parental leave in relation to
the child ends immediately before the specified day.

79 Interaction with paid leave

(1) This Subdivision (except f@ubsectiong2) and (3)) does not
prevent an employee from taking any other kind ad freave
while he or she is taking unpaid parental leave. If the employee
does so, the taking of that other paid leave does not break the
continuity of the period of unpaid parental leave.
Note: For example, if the employee has paid annual leave avaiteblar,

she may (with the employerds agreement) t a
annual leave at the same time as the unpaid parental leave.

(2An employee is not entitled to take pa
compassionate leave while he or she is takmgaid parental
leave.
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Chapter 2 Terms and conditions of employ ment
Part 2-2 The National Employment Standards
Division 5 Parental leave and related entitlements

Section30

®3)

An employee is not entitled to any payment under DiviSion
(which deals with community service leave) in relation to activities
the employee engages in while taking unpaid parental leave.

Subdivision Cd Other entittements

80 Unpaid special maternity leave

1)

(2)

®3)

(4)

()

(6)

Entitlement to unpaid special maternity leave

A female employee is entitled to a period of unpaid special
maternity leave if she is not fit for work during that period because:
(a) she has a pregnancglated illness; or
(b) she has been pregnant, and the pregnancy ends within 28
weeks of the expected date of birth of the child otherwise
than by the birth of a living child.

Note: Entitlement is also affected by sectién(which deals with the length
of the empcd)oyeeds serv

Notice and evidence

An employee must give her employer notice of the taking of
unpaid special maternity leave by the employee.

The notice:
(a) must be given to the employer as soon as practicable (which
may be a time after the leave haartetd); and

(b) must advise the employer of the period, or expected period,
of the leave.

An employee who has given her employer notice of the taking of
unpaid special maternity leave must, if required by the employer,
give the employer evidence thabuld satisfy a reasonable person
that the leave is taken for a reason specifiesliysectior{1).

Without limiting subsectior{4), an employer may require the
evidence referred to in that subsection to be a medical certificate.

An employee ot entitled to take unpaid special maternity leave
unless the employee complies watlibsectiong2) to (4).
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Taking of special maternity leave reduces entitlement to unpaid
parental leave

MA female empl oyeedsofenpaidparenta ment to 12
leave associated with the birth of a child (see setis reduced
by the amount of any unpaid special maternity leave taken by the
employee while she was pregnant.

Note: Personal information given to an employer under this section may be
regulated nder thePrivacy Act 1988

81 Transferto a safe job

Application of this section

(1) This section applies to a pregnant employee if:

(a) she is entitled to unpaid parental leave; and

(b) she has already complied with the notice and evidence
requiremerg of sectiorv4 for taking unpaid parental leave;
and

(c) she gives her employer evidence that would satisfy a
reasonable person that she is fit for work, but that it is
inadvisable for her to continue in her present position during
a stated period (thask period because of:

() illness, or risks, arising out of her pregnancy; or

(i) hazards connected with that position.

Note: Personal information given to an employer under this subsection may
be regulated under thi&ivacy Act 1988

(2) Without limiting paragrapl{1)(c), an employer may require the
evidence referred to in that paragraph to be a medical certificate.

Employee entitled to appropriate safe job or paid no safe job leave
during risk period

(3) If this section applies to an employee:

(a) if there is an appropriate safe job availébthe employer
must transfer the employee to that job for the risk period,
with no other change to the employe:
of employment; or
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Section82

(b) if there is no appropriate safe job availdbke empoyee is
entitled to take paid no safe job leave for the risk period.

(4) An appropriate safe jolis a safe job that has:

@t he same ordinary hours of work
position; or

(b) a different number of ordinary hours agreed to lay th
employee.

Payment to employee if transferred to appropriate safe job

(5) Without limiting paragrapl{3)(a), if the employee is transferred to
an appropriate safe job for the risk period, the employer must pay
the employee for the safe job atthe empioges f ul | rate of
the position she was in before the transfer) for the hours that she
works in the risk period.

Payment to employee if on paid no safe job leave

(6) If the employee takes paid no safe job leave for the risk period, the
employermus pay the employee at the emp
payfort he employeebs ordinary hours of

Risk period ends if pregnancy ends

pay

l oy
W C

M1 f the employeebds pregnancy ends befor

the risk period ends when theegnancy ends.

82 Employee on paid no safe job leave may be asked to provide a

further medical certificate

Employer may ask employee to provide a medical certificate

(1) If an employee is on paid no safe job leave during the 6 week
period before the expeax date of birth of the child, the employer
may ask the employee to give the employer a medical certificate
stating whether the employee is fit for work.

Note: Personal information given to an employer under this subsection may
be regulated under thirivacy Act 1988
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Employer may require employee to take unpaid parental leave

(2) The employer may require the employee to take a period of unpaid
parental leave (theeriod of leavg¢as soon as practicable if:

(a) the employee does not give the employerrdwiested
certificate within 7 days after the request; or

(b) within 7 days after the request, the employee gives the
employer a certificate stating that the employee is not fit for
work.

Entitlement to paid no safe job leave ends

(3) Whenthe peroddf eave starts, the employeeds
no safe job leave ends.

When the period of leave must end etc.

(4) Subsectiong3(3), (4) and (5) apply to the period of leave.

83 Consultation with e mployee on unpaid parental leave

1) If:
(a) an empbyee is on unpaid parental leave; and

()t he employeebds employer makes a dec:

significant effect on the status, pay or location of the
e mp | oy eparéntal leave position;
the employer must take all reasonable steps to give thioya

information about, and an opportunity to discuss, the effect of the
decision on that position.

(2) The e mppregpgrentaldeave positions:
(a) unlessparagraplfb) applies, the position the employee held
before starting the unpaid pareriedve; or
(b) if, before starting the unpaid parental leave, the employee:

() was transferred to a safe job because of her pregnancy;
or

(i) reduced her working hours due to her pregnancy;

the position the employee held immediately before that
trander or reduction.
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84 Return to work guarantee

85 Unpaid pre-adoption leave

On ending unpaid parental leave, an employee is entitled to return

to:
@t he

e mp | -payentad léase pestioa; or

(b) if that position no longer exisisan available position for
which the employe& qualified and suited nearest in status
and pay to the prparental leave position.

Entitlement to unpaid pradoption leave

(1) An employee is entitled to up to 2 days of unpaidguieption
leave to attend any interviewes examinations required in order to

obt ai n

approval

for

child. e

employeeos

Note: Entitlement is also affected by secti®®(which deals with the age

etc. of the adopted child).

(2) However, an employee is not entitled to take a peffiashpaid

pre-adoption leave if:

(a) the employee could instead take some other form of leave;

and

(b) the employer directs the employee to take that other form of

leave.

(3) An employee who is entitled to a period of unpaidadeption

leave is entitld to take the leave as:

(a) a single continuous period of up to 2 days; or
(b) any separate periods to which the employee and the employer

agree.

Notice and evidence

(4) An employee must give his or her employer notice of the taking of

unpaid preadopton leave by the employee.

(5) The notice:

(a) must be given to the employer as soon as practicable (which

may be a time after the leave has started); and
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Section85

(b) must advise the employer of the period, or expected period,
of the leave.

(6) An employee whdnas given his or her employer notice of the
taking of unpaid predoption leave must, if required by the
employer, give the employer evidence that would satisfy a
reasonable person that the leave is taken to attend an interview or
examination as referred in subsectior{1).

(7) An employee is not entitled to take unpaid-pdoption leave
unless the employee complies wstlibsectiong4) to (6).

Note: Personal information given to an employer under this section may be
regulated under thRerivacy Act 1988
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Division 60 Annual leave

86 Division applies to employees other than casual employees

This Division applies to employees, other than casual employees.

87 Entitlement to annual leave

Amount of leave

(1) For each year of service with his or her eiypio an employee is
entitled to:
(a) 4 weeks of paid annual leave; or
(b) 5 weeks of paid annual leave, if:

() a modern award applies to the employee and defines or
describes the employee as a shiftworker for the purposes
of the National Employment Sidards; or

(i) an enterprise agreement applies to the employee and
defines or describes the employee as a shiftworker for
the purposes of the National Employment Standards; or

(i) the employee qualifies for the shiftworker annual leave
entitlement undr subsectior{3) (this relates to
award/agreement free employees).

Note: Section196 affects whether FWA may approve an enterprise
agreement covering an employee, if the employee is covered by a
modern award that is in operation and defines or descititees t
employee as a shiftworker for the purposes of the National
Employment Standards.

Accrual of leave

2An employeeb6s entitlement to paid annu
progressively during a year of service
ordinary hours of work, andlccumulates from year to year.
Note: If an employeeds employment ends during wh

been a year of service, the employee accrues paid annual leave up to
when the employment ends.

102 Fair Work Bill20® No. , 2009






